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Abstract. The article considers the legality of mass surveillance and protection of personal
data in the context of the international human rights law and the right to respect for private
life. Special attention is paid to the protection of data on the Internet, where the personal
data of billions of people are stored. The author emphasizes that mass surveillance and
technology that allows the storage and processing of the data of millions of people pose a
serious threat to the right to privacy guaranteed by Article 8 of the ECHR of 1950.

Few companies comply with the human rights principles in their operations by providing
user data in response to requests from public services. In this regard, States must prove
that any interference with the personal integrity of an individual is necessary and
proportionate to address a particular security threat. Mandatory data storage, where
telephone companies and Internet service providers are required to store metadata
about their users’ communications for subsequent access by the law enforcement and
intelligence agencies, is neither necessary nor proportionate.

The author analyses the legislation of some countries in the field of personal data
protection, as well as examples from practice. Practice in many States is evidence of the
lack of adequate national legislation and enforcement, weak procedural safeguards and
ineffective oversight, which contributes to widespread impunity for arbitrary or unlawful
interference with the right to privacy.

In conclusion, we propose a number of measures aimed at improving the level of personal
data protection in accordance with the international standards. In order to provide
guarantees and a minimum level of adequate data protection in the face of new challenges
to human rights in an ever-changing digital environment, the author proposes to solve
a number of pressing issues. Firstly, States should not have the right to ask companies
for and have absolute access to user data without a court order. Secondly, the process
of sending a request and receiving data from a telecommunications company should be
regulated in detail and transparent. The availability of specialized judges with technical
expertise shall be valuable.

© Siberian Federal University. All rights reserved
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Introduction

The digital age, or the information age, is
characterized by the widespread use of com-
puters, the Internet and digital technologies,
involving collection and processing of person-
al data of millions of people. Search engines,
social networks, messengers make our lives
easier, allowing us to communicate with the
world and express opinions. The collection and
storage of personal data are also indispensable
tools of state bodies in the fight against crime
and terrorism. However, despite its many ad-
vantages, the digital age also poses challenges
to privacy and data protection, as vast amounts
of personal information are collected and pro-
cessed in increasingly complex and opaque
ways. Mass surveillance and technologies to
store and process the data of millions of peo-
ple pose a serious threat to the right to privacy
guaranteed by Article 8 of the Convention for
the protection of human rights and fundamen-
tal freedoms drafted in 1950 (ECHR, Conven-
tion).

As Orla Lynskey notes, Data protection
legislation has until recently been viewed by
lawyers, politicians, and academics as “mar-
ginal and technical” (Lynskey, 2017: 253).
However, this perception has changed as data
protection has become the focus of attention
for a number of reasons. Firstly, the dramatic
increase in the processing of personal data has
inevitably led to the need for uniform standards
of data protection. Secondly, the right to data
protection has been recognized internationally
in the case-law of the European Court of Jus-
tice (ECJ) and the ECHR.

According to the Eurobarometer survey
conducted in March 2015 among citizens of the
European Union (hereinafter — the EU), 8 out
of 10 people believe that they do not have full
control over their personal data (Special Euro-

barometer, 2015: 4). And only 15% of citizens
believe that they have full control over their
data, while half of the respondents (50%) be-
lieve that they have partial control, and almost
one third (31%) believe that they have no con-
trol over personal information on the Internet.
As for Russian citizens, 68% of respondents
believe that in Russia personal data are poorly
protected from illegal use and only 11% of all
respondents indicated that personal data in our
country as a whole are well protected (Results
of the public opinion Fund survey, 2013).

As recalled by the General Assembly in
its resolution 68/167, the international law of
human rights provides a universal structure,
according to which it is necessary to evaluate
any interference in the rights of an individual
to inviolability of private life (UN General As-
sembly Resolution 68/167). The International
Covenant on civil and political rights of 1966
provides that no one shall be subjected to ar-
bitrary or unlawful interference with his pri-
vacy, family, home or correspondence. Other
international human rights instruments contain
similar provisions. While the right to privacy
under the international human rights law is not
an absolute right, any case of interference must
be carefully and critically assessed as neces-
sary, legitimate and proportionate.

The international human rights law pro-
vides a strong and universal framework for
the promotion and protection of the right to
privacy, including in the context of surveil-
lance, interception of digital communications
and the collection of personal data. However,
experience in many States indicates a lack of
adequate national legislation and enforcement,
weak procedural safeguards and ineffective
oversight, which contributes to widespread im-
punity for arbitrary or unlawful interference
with the right to privacy.
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Theoretical framework

The study is based on consideration of
some issues of mass surveillance and data pro-
tection in the context of the right to privacy.
Particular theoretical attention is paid to au-
thors who study the evolutionary interpretation
of the provisions of Article 8 of the Convention
in the light of “modern conditions,” which al-
lows the ECHR to include the right to personal
data protection (Nardell, 2010: 46). At the same
time, long before the development of digital
technologies, a number of researchers warned
that the processing of information by comput-
ers in combination with the availability of data
can lead to serious risks, in particular, have a
negative impact on privacy (Westin, 1970: 299;
Raymont, 1986: 119). In the context of the anal-
ysis of national data protection norms, some
experts note that as a result of the use of the
term “confidentiality” in the US, this definition
was subsequently integrated into internation-
al and European legal instruments in the field
of personal data protection (Gonzalez Fuster,
2016: 6). In this regard, some authors argue
why the data protection legislation has until re-
cently been viewed by lawyers, politicians and
academics as “marginal and technical” (Lyns-
key, 2017: 253).

Experts’ research on the impact of dig-
ital technologies not only on human priva-
cy, but also on a wide range of other human
rights, from freedom of expression and
freedom of Assembly to protection against
discrimination, is of great interest (Bernal,
2016: 245; Raymont, 1986: 119; Chesterman,
2012: 414).

Statement of the problem

The development of digital technologies
has made it easier to monitor, collect and pro-
cess personal data. Personal data obtained
illegally against millions of users of social
networks and messengers represent import-
ant information for their intended use. In
this regard, the international legal regulation
of personal data protection plays a key role.
The problem of mass surveillance is still not
adequately addressed, either at the national
or international levels. Although the right to
respect for private life under Article 8 of the

ECHR applies extraterritorially, it is clear that
the rules governing state surveillance require
additional legal standards. As the United Na-
tions High Commissioner for Human Rights
rightly pointed out, government surveillance
“has gone from an exceptional measure to a
dangerous habit” (Report of the Office...,
2014). It is clear that the protection of the pri-
vacy of millions of people from mass surveil-
lance needs to be addressed at both national
and international levels.

Methods

The methodological basis of the research
included general scientific methods of cogni-
tion: dialectical, logical, system, statistical, etc.
In addition, the methods inherent in the science
of international law were used: the system-le-
gal method, the comparative-legal method and
the method of interpretation of law. The latter
was particularly relevant when considering the
legal nature and specificity of the decisions
of the European court of Human Rights. The
method of legal analysis, which allows to iden-
tify patterns and trends in the development of
national legislation, legal positions of interna-
tional courts in the field of data protection, is of
particular importance.

The chronological method determines
the sequence of international legal acts, court
practice of the ECHR, regulating the protec-
tion of personal data. The technical and legal
method makes it possible to analyse the con-
tent of Convention No. 108, as well as other
documents in the field of automated data pro-
cessing. The involvement of statistical data
allows us to assess the attitude of European
society to the protection of their data and to
conclude that data protection has become one
of the issues of concern to people. With the
help of the comparative legal method the spec-
ificity of the judgments of the European Court
of Human Rights, as well as the legislation of
individual countries on the protection of per-
sonal data is considered.

In general, the systematic methodology
is associated with the fact that the research is
closely linked with practice, which allows us
to examine the real processes and phenom-
ena.
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Discussion
The conventional framework
of the Council of Europe on data protection

Article 8 of the Convention for the pro-
tection of human rights and fundamental free-
doms of 1950 guarantees everyone the right to
respect for personal and family life, housing
and correspondence and prevents interference
by public authorities with the exercise of this
right, except where such interference is provid-
ed for by law and is necessary in a democratic
society in the interests of national security or
public order. As noted by G. Nardell, ECtHR
interprets Paragraph 1 of Article 8 of the ECHR
quite “generously and widely” (Nardell, 2010:
46). This evolutionary interpretation of the pro-
visions of Art. 8 of the Convention, in the light
of “modern conditions,” allows the Strasbourg
court to include the right to protection of per-
sonal data.

Mass surveillance is prima facie interfer-
ence with Article 8 of the ECHR. The Europe-
an Court of Human Rights at the time issued
decisions in several cases concerning data
protection and surveillance, including the in-
terception of communications (Malone v. the
United Kingdom), multiple forms of surveil-
lance (Klass and Others v. Germany), storing
of personal data by public services (Leander
v. Sweden, S. and Marper v. the United King-
dom). Article 8, Paragraph 1, of the Convention
affirms the right to privacy. Communications
intercepted and stored under the mass surveil-
lance programmes without the consent of an
individual are subject to Article 8 of the Con-
vention.

The Council of Europe Convention on the
protection of individuals with respect to the
automatic processing of personal data (here-
inafter — Convention 108) provides additional
protection for any data processing carried out
by the private and public sectors, including
the processing of data by judicial and other
law enforcement authorities (Convention No.
108). The Convention defines “personal data”
as “any information about a particular or iden-
tifiable natural person (data subject),” which
includes communications intercepted by the
government surveillance programmes.

This Convention is the first binding in-
ternational instrument to protect individuals
from abuses that may occur in the collection
and processing of data, and at the same time
aims to regulate the cross-border flow of per-
sonal data.

The Convention 108 not only provides
safeguards for the collection and processing of
personal data, but also prohibits, if national law
does not provide adequate safeguards, the pro-
cessing of “sensitive” data regarding a person’s
race, political opinion, health, religion, sexual
life, criminal history, etc. The Convention also
gives a person the right to know that data is
collected and, if necessary, to be able to correct
them.

The Council of Europe adopted the Con-
vention against cybercrime (Budapest Conven-
tion) in 2001, which, along with the Convention
108, regulates the activities of states in the cy-
berspace.

It should be noted that the Convention 108
and the Budapest Convention were adopted as
regional European instruments, but eventually
acquired the international, albeit not universal,
status, since they allow non-European coun-
tries to join. The Budapest Convention was
ratified by 56 countries, including non-CoE
member states that signed it (USA, Canada, Ja-
pan and South Africa). Similarly, the Conven-
tion 108 has expanded its scope, to which, in
addition to 47 CoE member states, Mauritius,
Senegal, Tunisia and Uruguay have acceded.

Today, it is obvious that both conventions
require appropriate modifications in connec-
tion with the changed realities of the develop-
ment of mass surveillance technologies. The
evolution of information and communication
technologies, which offers unprecedented op-
portunities for humanity, poses new challeng-
es, including in the area of criminal justice and
the rule of law in the cyberspace.

The Protocol amending the Convention
No. 108 contains relevant innovations that re-
inforce the requirement that data processing
be proportionate and that the principle of data
minimization be applied. The modernized
Convention also strengthens the accountability
of data controllers and the transparency of data
processing; introduces additional safeguards
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for relevant persons in the context of algorith-
mic decision-making, such as the right to know
the logic behind data processing.

All the changes and additions to the Con-
vention 108 and the Budapest Convention will
provide a unique tool to promote safety and ad-
equate protection of the rights and freedoms of
an individual in the face of new challenges to
human rights in a constantly changing digital
environment. In addition to these two funda-
mental acts, the General Data Protection Reg-
ulation (GDPR) of the European Union entered
into force on 5 May 2018, amending and im-
proving the principles enshrined in the previ-
ous EU Directive.

PACE Reaction

The practice of mass surveillance is a fun-
damental threat to human rights and violates
the right to privacy enshrined in Article 8 of
the ECHR. A report prepared by Dutch Deputy
Peter Omzigt, beginning with a quote by Al-
exander Solzhenitsyn: “Our freedom is based
on the fact that others do not know about our
existence,” confirms that states do participate
in mass surveillance, having a chilling effect
on the exercise of fundamental freedoms.

In the report, PACE expressed concerns
about “far-reaching, technologically advanced
systems” used by states for the collection, stor-
age and analysis of personal data of citizens.
The Assembly recognized the need for “ef-
fective targeted surveillance of suspected ter-
rorists and organized criminals,” while noting
that mass surveillance did not contribute to the
prevention of terrorist acts (PACE Resolution
2045, 2015).

PACE proposed the adoption of the inter-
national “intelligence Code,” which establishes
general rules for the monitoring of citizens and
the exchange of intelligence. In order to restore
confidence between Council of Europe mem-
ber states and between citizens and their own
governments, it is necessary to establish a le-
gal framework at the national and international
levels that protects human rights, especially the
right to privacy.

All of this points to the urgent need to es-
tablish a clearer legal framework for the activ-
ities of intelligence agencies to monitor within

and beyond national borders. The Council of
Europe has an important role to play in this re-
gard, as stated by the Council of Europe Com-
missioner for Human Rights N. Muiznieks,
“groundless mass storage of communication
data is fundamentally contrary to the rule of
law, incompatible with the basic principles of
data protection and ineffective” (The rule of
law..., 2014: 22).

Protection of personal data
on the Internet

At the beginning of the digital era, Amer-
ican poet and essayist John Perry Barlow said
that the Internet would open “a world in which
anyone anywhere could express their beliefs
without fear of being forced into silence”
(Barlow, 1996). The digital revolution and
technological advances have not only changed
people’s attitudes to personal data, but in turn
have challenged existing concepts of privacy
and remedies. It’s hard to disagree with C.
Chesterman who said that “efforts to protect
privacy have always been forced to respond to
new threats and technologies” (Chesterman,
2012: 414). At the same time, Alan F. Westin
warned that the information processing by a
computer in combination with the availability
of data can lead to serious risks, in particular,
have a negative impact on privacy (Westin,
1970: 299).

Internet companies have become central
platforms for discussion, access to information,
trade and human development. They collect
and store personal data of billions of people,
including information about their habits, loca-
tions and activities.

Few companies comply with human rights
principles in their operations by providing user
data in response to threats and demands from
governments. Some states require to remove
links, websites and other materials that are al-
leged to be in violation of national law. Public
authorities are increasingly seeking to remove
content out of court. Some states have estab-
lished specialized government units to commu-
nicate with companies to remove content. The
group of the European Union on the transfer
of information on the Internet, for example,
“seeks terrorist and violent extremist content
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on the Internet and works with suppliers of on-
line services with the aim of eliminating this
content” (EDR1, 2016: 3). The European Union
code of conduct on combating illegal hatred on
the Internet provides for an agreement between
the European Union and four major companies,
including on the removal of unwanted content.

Each company undertakes to comply in
principle with the national legislation in which
it operates. As Facebook notes, “if, after care-
ful legal review, we determine that content is
illegal under the local law, we will make it un-
available in the relevant country or territory”
(Facebook, Government requests). One of the
instruments of minimization is transparency:
many companies report annually on the num-
ber of government requests they receive from
each state. However, companies do not always
disclose sufficient information on how they re-
spond to government requests and do not regu-
larly report on government requests.

A distinction must be made between fail-
ures and government requests to companies
to delete data. Such companies as Facebook,
Google, and Twitter are receiving increas-
ing requests from intelligence agencies each
year to provide user data and delete content.
A common purpose of this kind of interfer-
ence (failures) are not only social networks,
but messengers (for example, WhatsApp,
Telegram). This is particularly common when
rising public dissent and protests are consid-
ered to be fuelled by the digital communica-
tion networks. Communication shutdown, in
such circumstances, disorientate protesters
and disrupts the coordination between the
leaders of the protest or movement. Black-
outs can also be used as a security measure
in a period of uncertainty following terrorist
attacks. A striking example of the pre-smart-
phone era is the suicide bombings in London
in July 2005, followed by the disconnection
of the cell phone signal in the area around
the affected metro station. This measure was
strongly condemned in the United Kingdom
and reflects an approach more widely adopted
in the non-democratic countries.

In this regard, the report of Jan Rydzak,
PhD in Government and Public Policy of the
University of Arizona and former Google pol-

icy officer of the global network initiative is of
interest. The report presents the results of the
author’s research on the impact of network vi-
olations on human rights. The author argues
that massive violations of rights on the Inter-
net by restricting access to social networks and
exercising control over user data constitute a
radical form of digital repression that restricts
numerous rights enshrined in the international
treaties (Rydzak, 2018: 9).

In his report, the American scientist con-
siders new technological means of suppressing
protests, noting that since 2011, network fail-
ures and massive network outages have become
a widespread tool for information control. As
the author of the report rightly points out, “re-
quests for personal data and content remov-
al are part of the information monitoring and
control mechanism in many states” (Rydzak,
2018: 7). Based on world development indica-
tors and own observations (2017), Rydzak lists
the countries with the fastest growing trends in
state control over the Internet for 2005-2015:
Bahrain (72.4%), Kazakhstan (69.9%), Azer-
baijan (69%), Qatar (68.2%), Russia (58.2%),
Albania (57.2%), Saudi Arabia (56.9%). It is
noteworthy that this list includes three mem-
ber states of the Council of Europe: Azerbaijan,
Albania and Russia.

To overcome this problem, we should em-
phasize the role of partnerships between the
Council of Europe and leading companies with
access to billions of personal data around the
world, such as: Facebook, Google, Kaspersky
Lab, Digital Europe, GSMA Europe, Deutsche
Telekom. As Executive Director of the Global
Network Initiative Judith Lichtenberg rightly
pointed out, “by underpinning this partnership,
the Council of Europe is investing in a dialogue
between states, companies and the civil society
to address the critical global digital rights chal-
lenges facing all countries.”

The first ever report on the regulation of
online content, in which a special rapporteur
examines the role of states and companies in
social networks in creating an enabling envi-
ronment for freedom of expression and access
to information on the Internet, can make a sig-
nificant contribution. In the face of contem-
porary threats such as “fake news,” “virtual”
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extremism, the special rapporteur urges states
to refrain from adopting laws that require “ac-
tive” monitoring or filtering of content that is
incompatible with the right to respect for pri-
vate life (Report of the special..., 2018). States
should refrain from imposing disproportionate
sanctions, whether fines or incarceration, on
companies that do not wish to meet states’ re-
quests for data.

Recognizing that surveillance of elec-
tronic communications data may be necessary
for the national security interests, government
mass surveillance programmes raise issues of
compliance with the international legal stan-
dards. States must demonstrate that any in-
terference with the personal integrity of an
individual is necessary and proportionate to
address a specific security threat. Mandatory
data retention, where telephone companies and
Internet service providers are required to store
metadata about their users’ communications for
subsequent access by the law enforcement and
intelligence agencies, is neither necessary nor
proportionate (Report of the Office..., 2018).

In assessing the need for action, the Hu-
man Rights Committee, in its general comment
No. 27 on Article 12 of the International Cove-
nant on Civil and Political Rights, stressed that
“restrictions must not violate the very essence
of the right [...]; the relation between the right
and restriction, between the norm and excep-
tion must not be reversed” (CCPR/C/21/Rev.1/
Add. 9, p. 3. 11). In addition, such measures
should be proportionate: if there is a legitimate
aim and appropriate safeguards, the state may
be allowed to monitor; however, the burden of
proving that intervention is necessary and pro-
portionate rests with the government. Thus, the
mass surveillance programmes can be consid-
ered arbitrary, even if they serve a legitimate
purpose and have been adopted on the basis of
an accessible legal regime. In this regard, the
Human Rights Committee stressed the impor-
tance of “measures to ensure that any interfer-
ence with the right to privacy is consistent with
the principles of legality, proportionality and
necessity, regardless of the nationality or loca-
tion of persons whose communications are un-
der direct supervision” (CCPR /C/USA/CO/4,
para. 22).

Legal positions of the European Court
of Human Rights

Technological advances have changed the
nature of data that can be obtained through
surveillance — for example, the increased use
of smartphones and related devices provide a
new dimension of data, such as geolocation
data and biometric data, including face and fin-
gerprint recognition. This combination of fac-
tors means that the new digital surveillance is
qualitatively and quantitatively different from
the traditional surveillance or interception of
communications. Where traditional data have
been considered as an element of the right to
privacy, as reflected in Article 8 of the ECHR,
the new form of communication (data) has a
broader meaning, a broader scope, affecting
a wider range of human rights. Mass surveil-
lance affects not only privacy, but also a wide
range of other human rights, from freedom of
expression and assembly to protection against
discrimination. As p. Bernal rightly points out,
“confidentiality acts as the guardian of these
rights” (Bernal, 2016: 245).

The ECHR has consistently held the view
that the collection and storage of personal data
by the police or national security authorities
constitutes an interference with Article 8 (1)
of the ECHR (Malone v. the United Kingdom,
Klass and Others v. Germany, Leander v. Swe-
den). Many other decisions of the ECHR are
related to the interference in the right to priva-
cy by conducting surveillance and observation.
For example, the ECHR came to the conclusion
that there has been a violation of Article 8 of
the ECHR in the case of Allan v. the United
Kingdom, when the authorities secretly record-
ed a private conversation between a prisoner
in a prison cell. The court held that the use of
audio and video recording devices in the appli-
cant’s cell, in the prison visit area and in rela-
tion to another prisoner constituted a violation
of the applicant’s right to privacy. Since there
was no regulatory system in place at the time
to regulate the use of secret recording devices
by the police, this interference was not in ac-
cordance with the law.

Transactions involving the processing of
personal data may not be subject to Article
8 of the ECHR unless the private interest or
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personal life of an individual has been jeop-
ardized. In its case law, the ECHR considers
the concept of “private life” as a broad concept,
covering even aspects of professional life and
social behaviour. The court also notes that the
protection of personal data is an important part
of the right to respect for privacy (Handbook
on European Data Protection Law, 2018). How-
ever, despite the broad interpretation of priva-
cy, not all types of personal data processing in
themselves jeopardize the rights protected by
Article 8 of the Convention. Where the ECtHR
considers that the processing operation in ques-
tion affects the right of individuals to respect
for private life, it examines whether such in-
terference is justified. The right to respect for
private life is not an absolute right, but must be
balanced and consistent with other legitimate
interests and rights.

For example, in Rotaru v. Romania the
applicant alleged a violation of the right to
respect for private life in connection with the
possession and use by the Romanian intelli-
gence service of a file containing his personal
information. The ECHR pointed out that, while
domestic legislation allows for the collection,
recording and archiving in secret files of infor-
mation affecting national security, it does not
impose any restrictions on the exercise of these
powers, which remain at the discretion of the
authorities. For example, domestic legislation
does not specify the types of information that
can be processed with respect to individuals,
as well as the circumstances in which such
measures can be taken and other procedural
aspects. The Court therefore concluded that
domestic legislation did not meet the require-
ments of Article 8 of the ECHR (§ 57).

Another aspect of the protection of per-
sonal data is not only the collection of data,
but also their storage. So, in Brunet v. France
the complainant appealed against the storage
of information in the police database contain-
ing information on convicted persons, accused
persons and victims. Despite the fact that the
criminal proceedings against the applicant
were discontinued, the data stored in the data-
base. The ECtHR, having found out that there
had been a violation of Article 8 of the Conven-
tion, considered that in practice the applicant

had not been able to delete his personal data
from the database. The ECtHR also examined
the nature of the information included in the
database and indicated that it was intrusive into
the applicant’s private life because it contained
personal data about the applicant. In addition,
the Court found that the period of retention of
personal records in a database of 20 years is
excessive, especially considering the fact that
no court has issued a guilty verdict to the ap-
plicant.

The collection and compilation of sever-
al types of protected information from various
sources creates new human rights risks that
this court cannot turn a blind eye to, given that
almost everything we do leaves a digital trail.
Similarly, the protection of health data is funda-
mental to the realization of the right to respect
for private and family life, in particular when it
comes to information on HIV infection.

As for the compliance of Russian legisla-
tion with the Council of Europe’s Convention
standards, in addition to the key ruling in the
case of Roman Zakharov v. Russia, in which
the ECHR found that the system of secret in-
terception of telephone communications in the
Russian Federation does not meet the require-
ments of Article 8 of the Convention (§ 244),
other decisions will be made in the future that
are important for the development of domestic
practice and legislation in the field of personal
data protection.

Currently, due to the adoption of a package
of anti-terrorist laws in Russia, the ECHR has
adopted two complaints from Telegram on the
decision of the Russian authorities to block the
messenger in the country. In the complaints,
Telegram points out that “the Russian author-
ities did not even try to establish a balance be-
tween the need to counter terrorism and ensure
public security and the protection of citizens’
rights to respect for private life.”

Protection of personal data
in selected countries

Gloria Gonzalez Fuster notes that, as a
result of the use of the term “privacy” in the
United States, this definition was subsequently
integrated into the international and European
legal instruments in the field of personal data
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protection (Gonzalez Fuster, 2016: 9). The USA
most often faces the problem of protecting us-
ers’ personal data, since most of the global IT
companies are registered there. In this regard,
global companies are the most vulnerable and
are able to transfer millions of personal data to
third parties. For example, a scandal occurred
when it became clear that Cambridge Analytica
illegally used the data of 87 million Facebook
users in the interests of the election headquar-
ters of Donald Trump and the organizers of the
campaign for the UK’s withdrawal from the
EU. In a letter dated June 08, 2018, Facebook
had to tell the US Congress about the informa-
tion that the social network collects informa-
tion about its users and about the sources where
it receives it. Facebook, in particular, collects
and stores information about the time and dura-
tion of work in the network, information about
online purchases of users; contacts from the us-
er’s address book, etc.

Section 702 of the Foreign Intelligence
Surveillance Act (FISA) authorizes the intelli-
gence services of the United States to obtain
“information from foreign intelligence” target-
ing surveillance of persons who are not U.S.
citizens abroad. The law promotes important
intelligence gathering, and poses serious chal-
lenges to the privacy and data protection of
non-US residents.

A certain concern is the so-called CLOUD
Act (Clarifying Lawful Overseas Use of Data
Act) adopted in March 2018 by the US Con-
gress, which allows the US government agen-
cies to enter into bilateral agreements with the
authorities of other countries and obtain from
it companies access to personal data of citizens
stored on foreign servers, without notifying
users or local authorities about the request for
personal data.

This law will have a negative impact on
the inter-state exchange of information during
investigations conducted by the law enforce-
ment agencies. The effect of this law will also
affect the case law, in particular, currently the
Supreme Court of the United States (SCOTUS)
is considering a case that raises the question of
whether the US Department of Justice had the
right to force a company to provide e-mail cli-
ents, which is stored on the company’s servers

in Ireland, without the permission of the Irish
government (Jeong, 2018).

Technology development also means that
surveillance, which would be prohibitively ex-
pensive as well as difficult to implement at the
practical level, has now become relatively sim-
ple and inexpensive and, therefore, more acces-
sible to the state. In France, in 2015, the law No.
2015-912 was adopted, or as it was called by the
French themselves “big brother Le Francais”,
which expanded the powers of public services
to collect and store metadata “for national se-
curity purposes.” Similar laws have recently
been adopted in Australia (in 2015 amended
the Law “On telecommunications”), Sweden
(2010), Belgium (2013).

A clear example of the observation is the
incident that occurred in Ukraine in January
2014. During the protest in Kiev, a group of
people whose mobile phones indicated that
they were in close proximity to the venue
of the rally received text messages that they
were “registered as participants in the riots”
(The New York Times, 2014). Surveillance
via mobile phones was used to try to intim-
idate people into not participating in further
protests. The consequences of this observa-
tion go far beyond the right to privacy, but
also affect the right to freedom of Assembly
and Association.

Another serious problem is the security of
connected devices. In particular, in Germany,
government authorities banned a toy named
Kayla, who was answering questions of a child
playing with it; through the built-in application
it was looking for answers on the Internet. Af-
ter serious concerns about the impact of toys on
respect for the privacy of children the German
authorities found that the doll was actually a
hidden spy device. This doll could record and
transmit the messages through the app. If doll
makers had not taken adequate security mea-
sures, the doll could have been used by anyone
to eavesdrop and record conversations (Walsh,
2018).

A little later, in November 2017, the Ger-
man authorities called on parents to destroy the
smartwatch for children with a SIM card and a
limited telephony feature that is configured and
controlled by the app. In October 2017, similar-
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ly, the Norwegian consumer Council (NCC) re-
ported that “some children’s watches, including
Gator and GPS for children, had flaws such as
transmitting and storing data without encryp-
tion.” This meant that strangers, using hacking
techniques, could track children as they moved
or force the child to be in a completely different
place.

This example is a clear example of the fact
that technologies that are ahead of the law do
not always meet the data protection standards.
What is the violation in this case? Firstly, the
companies behind these toys reserve the right
to share the personal data of children with third
parties. Secondly, children’s data can be used
for analytical and research purposes not related
to the toys themselves. Thirdly, the data of chil-
dren is collected and used for the purposes for
which you have not obtained explicit consent.
Fourth, there are no clear data storage proce-
dures.

A striking example of arbitrariness on the
part of the authorities in the implementation of
illegal mass surveillance are the facts set out in
the report of Human Rights Watch in relation
to Ethiopia (Human Rights Watch, 2014). The
report proves how websites of opposition par-
ties, independent media, blogs and a number of
international media are regularly blocked by
government censors. Radio and television sta-
tions are constantly subject to failures. Blog-
gers and Facebook users face harassment and
threats of arrest because of their posts.

However, targeted advances in efforts to
protect personal data can be seen in some de-
veloping countries. For example, in February
2018, the Moroccan data protection authority
(CNDP) organized an international conference,
the purpose of which was to inform numerous
participants and discuss the right to privacy
and data protection, its role in African econo-
mies, supporting measures that are necessary
for technological advances without risk, as well
as the impact of the new international and Eu-
ropean standards on the African continent.

An interesting proposal to support the
Council of Europe was the opportunity given
to the Republic of Belarus to visit the French
National Commission on Informatics and Lib-
erty (CNIL) at the stages of the draft law on

data protection to discuss technical aspects of
data protection and draw on experience.

Data protection in Russia

Despite the undeniable, albeit not very
high-profile successes, it can be said that the
period of bringing the Russian legal system
into line with the Convention has not yet been
completed and requires action at all levels of
the national legal system. One of the challeng-
es facing many countries today is the develop-
ment of mandatory international rules for the
protection of personal data and their subse-
quent implementation in domestic legislation.

Russian law enforcement practice and na-
tional legislation in the field of personal data
protection indicate that the authorities not only
do not create effective legal remedies against
illegal data collection, but also pursue a policy
of expanding the powers of special services for
the arbitrary collection and storage of personal
data.

What can be done in this situation? Ac-
cording to the author, the main step is the in-
troduction to the standards of the Council of
Europe, as well as the manifestation of activity
in the discussion of the draft additional Proto-
col to the Convention 108. Despite the crisis in
relations between the Russian Federation and
PACE, which we hope will be resolved in the
near future, the national authorities need to
make proposals and comments on the modern-
ized version of the Convention 108. In the fu-
ture, it is very important to sign and ratify the
Protocol to Convention 108 in a timely man-
ner, which is intended to become an upgraded
version of Convention 108 that meets modern
information and communication realities and
standards for the protection of personal data.
At the same time, the Russian Federation needs
to revise national legislation in order to adapt
the protection of private life to the problems as-
sociated with the technological advances that
allow mass surveillance. At the national level,
appropriate technical and organizational mea-
sures should be taken to ensure the protection
of personal data, ensuring compliance with
the principles enshrined in the practice of the
ECtHR, as well as to prevent accidental or il-
legal data collection. The Russian authorities
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should abandon the policy of requiring the or-
ganizers of the dissemination of information to
keep data on millions of citizens for 6 months,
without creating appropriate legal remedies
against arbitrary mass surveillance, as well as
mechanisms to control the activities of the se-
curity services.

Conclusion

The protection of personal data is of pri-
mary importance for the exercise of the right
to privacy and family life. In this regard, co-
vert surveillance is even more important in
the context of the development of the Internet,
as it is based on the creation of programmes
and methods for monitoring the transmission
of information online. Telecommunication
companies provide a large amount of data to
government services each year in response
to government demands (Brown, 2010: 95).
Monitoring of the use of the Internet and tele-
phone data by national authorities may well
be at the centre of further proceedings in the
ECHR.

In this regard, as a hopeful signal, it is
possible to consider the recent decision of the
court of Appeal of the United Kingdom (Case
No C1/2015/2612, 2015), which recognized
the current legislation regulating surveillance
as violating the right to privacy and noted the
need to bring it in line with the international
human rights law.

As the Council of Europe Commission-
er for human rights, Dunja Mijatovic, rightly
points out, “it is extremely important to find
the right balance between technological de-
velopment and the protection of human rights,
because the future of the society in which we
want to live will depend on it”. It is important
to recognize that this balance requires closer
cooperation between public authorities (gov-
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Hucmumym 3axono0amenscmea u CpasHUmMenbHo20 npaosedeH sl
npu Ipasumenvcmee Poccutickoii Dedepayuu
Poccuiickas @edepayus, Mocksa

AHHoTanmsA. PaccMoTpeHa MpaBoOMEpHOCTh MacCOBOTO HAOIIOICHUS M 3aIlIUThI TIEPCO-
HaJBHBIX JIAHHBIX B KOHTEKCTE MEXIYHAPOJHOTO IMpaBa IpaB YeIOBEKa, B TOM YHCIIC
MpaBa Ha yBa)KCHHWE YacTHOW >km3HH. Oco00e BHUMAHHE YACISCTCS 3alluTe TaHHBIX
B MHTEpHETE, TJIe XPAHATCS JIMYHbIC JTAHHBIE MHJUTAAP/IOB JFONCH. ABTOp MOAYEPKHBA-
€T, YTO MacCOBOE HAOIIOICHUE M TEXHOJOTHH, MTO3BOJISIFOINNE XPAHUTh U 00padaThiBaTh
JIAaHHBIC MUAJUTHOHOB JTIOJICH, MPENICTABIISIOT CEPhE3HYI0 YIPO3y IS IpaBa Ha HEMPUKOC-
HOBCHHOCTh YaCTHOM KH3HH, FapaHTHPOBAHHOTO cTaThel 8 KOHBEHIMH O 3aIuTe TpaB
YeJIOBEKa U OCHOBHBIX ¢B00OX 1950 In.

HeMHoTHe KOMITaHWU COOJIIOAAOT MPUHIIUIIBI TIPAB YEJIOBEKA B CBOCH JEATEIHHOCTH,
MPEIOCTABIISSA JAHHBIC O MOJIB30BATEISAX B OTBET Ha 3aPOCHI TOCYIAPCTBEHHBIX CITYXKO.
B aT0li cBA3M TOCyaapcTBa JOJDKHBI J0Ka3aTh, YTO JII0OOE BMEMIATEILCTBO B JTUUYHYIO
JKU3HB SIBJISIETCSI HEOOXOAMMBIM M COPa3MEPHBIM IS PEIICHUS KOHKPETHOM ompeje-
JICHHOHW yTpo3bl 0€30MacHOCTH. XpaHEHUE JaHHBIX, KOTJa Tele(OHHBIC KOMIaHHH
Y MTOCTABIIUKHA HHTEPHET-YCIYT 00s3aHbI XpPAaHUTh METAJAHHBIC O COOOIIEHUSX CBOUX
MOJIb30BATENICH TS MOCIEIYIOIIETO J0CTyIa MPAaBOOXPAHUTEIBHBIX U Pa3BEbIBATEIIb-
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HBIX areHTCTB, HE MPEICTABISCTCS HA HEOOXOMUMBIM, HU IIPOIIOPINOHATHHBIM.
ABTOpHI aHATH3UPYIOT 3aKOHOJATEIILCTBO HEKOTOPBIX CTPaH B OOJACTH 3aIIUTHI IEPCO-
HaJIbHBIX JAHHBIX, a TaKKe MPUMEpbl U3 MPakTUKU. [IpakTrka BO MHOIMX rocyaapcTBax
CBUJIETEILCTBYET 00 OTCYTCTBMM HAJUIEKAIEro HAlMOHAJIBHOIO 3aKOHOJATEIbCTBA
U TIPAaBONPUMEHEHHS, O CJIA0BIX MPOLECCYaTbHBIX TapaHTHAX H HEd(D(HEKTHBHOM Ha30-
pe, 9To crocoOCTBYET IIOBCEMECTHOM Oe3HAKa3aHHOCTH 33 IPOHM3BOJIFHOE FITH HE3aKOH-
HOE€ BMEIIATEJICTBO B IPAaBO HA YaCTHYIO KU3Hb.

B 3akioueHune npeasiaralorcsi Mepbl, HalpaBlIeHHbIE HA MOBBILICHUE YPOBHS 3alllUThI
MIEPCOHANIBHBIX JTaHHBIX B COOTBETCTBUM C MEXKIYHAPOAHBIMM cTaHaapramu. s obe-
CIIeYEHHsI FapaHTUH 1 MUHUMAaJILHOTO YPOBHA HaJIEXKAIeH 3aluThl JAHHBIX epes JIH-
LIOM HOBBIX BBI30BOB K IIpaBaM 4eJIOBeKa B MOCTOSHHO MEHsoLIelcs udpoBoii cpene
aBTOP MpeAIaraeT PeLuTh psa HACYIIHBIX BOIPOCOB. Bo-nepBhIX, rocyaapcTBa He 10JIK-
HBI UMETh MIPABO 3alpallllBaTh Y KOMIIAHUHN U MOJy4aTh aOCOMIOTHBIN TOCTYI K JaHHBIM
moJbp3oBareieii 6e3 cyaeOHOro pemreHus. Bo-BTOpEHIX, Mpolecc OTIPaBICHUs 3ampoca
U TOJIyYeHHs! JAHHBIX y TEIEKOMMYHHUKAIIMOHHBIX KOMIIAHUN TOJDKEH OBITh JETajbHO
perniaMeHTHPOBaH U npo3padeH. Hannune crnenuanu3upoBaHHbIX Cyaed, 00aaaronmx
TEXHUYECKUMHU 3HAHUAMU, OyJIeT UMETh ONPEIEICHHYIO LIEHHOCTb.

KuioueBblie cioBa: EBpomneiickuii cyq mo mpaBam uenoBeka, Coser EBpomsl, 3amura
MIEPCOHANIBHBIX JIAHHBIX, 00pabOTKa MEePCOHANBHBIX JaHHBIX, MaCCOBOE HAOIOJCHHE,
MIPAaBO Ha YBAKCHHE YaCTHOW KHU3HH.

Hayunas cnenuansaocts: 12.00.00 — ropuanueckue HayKu.
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Introduction

More than 10 years ago, the Decree of
the President of Russian Federation No. 537
approved the National Security Strategy until
2020 (hereinafter referred to as the Strategy).
Despite the urgency of the document at the
time, it set some long-term tasks. The Strate-
gy officially established a system of priorities,
goals and measures in the field of domestic
and foreign policy that determine the state of
national security and the level of sustainable
development of the state. To support the na-
tional security, the strategic national priorities
were also established. The main objectives of
the state and public security policy include
strengthening the role of the state as a guar-
antor of personal security, improving the legal
regulation of preventing and combating terror-
ism and extremism (Paragraph 38 of the Strat-
egy). This policy should be implemented, inter
alia, by improving law enforcement measures
to detect, prevent, suppress and disclose the
acts of terrorism and extremism (Paragraph 36
of the Strategy).

In accordance with its full title, the strat-
egy expires this year. The results of the im-
plementation of the Strategy can be judged, in
particular, by the official statistics of the com-
mitted terrorist and extremist crimes (Legal
Statistics of the General Prosecutor’s Office
of the Russian Federation, 2020). In the year
when the document was adopted, 654 terrorist
crimes and 548 extremist crimes were regis-
tered in Russia. The number of people involved
in the crimes accounts for 521 and 428, respec-
tively. For comparison, in the year 2019 1806
terrorist and 585 extremist crimes were reg-
istered in Russia, committed by 718 and 445
identified people, respectively. Thus, for both
groups of crimes, the total increase in the num-
ber of registered crimes was 1189, and the num-
ber of identified people increased by 219. The
problem of countering extremist and terrorist
crimes in the Krasnoyarsk Territory is partic-
ularly acute. By the end of 2019, in terms of
the number of registered extremist crimes, the
region was ranked fifth in Russia (to compare,
in 2010 it was 38%). In general, over the past
five years, the number of convicts for terror-
ist crimes in Russia has increased more than

ninefold (Statistics: There Are 9 Times More
Terrorists, 2018).

At first glance, these statistics may give
rise to the idea of the insufficiency of the Strat-
egy. However, there may be another explana-
tion for the presented data. The number of reg-
istered crimes is directly related to the scope of
acts prohibited by the Special Part of the Crim-
inal Code of Russian Federation. The broader
the prohibition, the more violations would be
committed, including those that potentially
could be officially registered.

In addition, Strategy evaluation results
depend on the qualitative characteristics of
extremist and terrorist criminal activity. The
overall danger of the crimes encompassed by
the statistics is not equal. Extremism and ter-
rorism are usually associated with violence,
bombs and other actions that directly threaten
large groups of people. However, this domain
covers a share of crimes related to the dissemi-
nation of illegal information. It is necessary to
determine the share of each to propose efficient
methods of countering information crimes spe-
cifically for combating terrorism and extremist
crimes in general.

Theoretical framework

The way of solving this issue presented in
this article is based on the results of a previous
research, though it was dedicated to various as-
pects of the object in question.

The issue of transmitting information for
terrorist purposes via the Internet is studied
from several positions. Firstly, active terror-
ist organizations use social media to transmit
secret information within their networks (Li,
2015). Investigative Data Mining (IDM) toolkit
and Social Network Analysis (SNA) are used
to destabilize the terrorist networks and identi-
fy the people involved in dissemination of in-
formation (Hamed, 2015). However, from the
point of view of criminal law regulation, the
implemented techniques only change the form
of communication, not the legal judgment of
criminal activities.

Secondly, the “Internet is used by inter-
national insurgents, jihadists, and terrorist
organizations as a tool for radicalization and
recruitment” (Theohary, Rollins, 2011). In-
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deed, according to the research results, terror-
ist organizations are finding new recruitment
methods (Hofmann, 2015). As a result of an-
alysing the process of attracting new partici-
pants by the major terrorist organizations, the
researchers conclude that the highest efficiency
is demonstrated by long-term and even cyclical
recruitment (Bloom, 2016). Most studies point
to an ideological, mainly religious, influence
(Klein, 2016) on a person during recruitment
(Scorgie-Porter, 2015), and the authors call
the Internet the main means of involvement
(Mashechkin et al., 2016). Although the de-
scribed activity consists in transmitting infor-
mation, it is not the nature of the information
that makes it socially dangerous. Therefore, in
this study such crimes cannot be classified as
information-related either.

Finally, Russian Criminal Code encom-
passes the actus rea crimes that include dis-
semination of specific extremist and terrorist
information. Their public danger consists not
only in the fact of dissemination of informa-
tion, but also in the specifics of its content,
which is illegal in nature. Such crimes are usu-
ally referred to as information crimes (Belia-
kov, 2021). Despite the existence of research on
information crimes in general (Beliakov, 2021)
and the way they are perceived by the society
(Prieto Curiel et al., 2020), the issue of their
place in the structure of extremist and terrorist
criminal activity has not been studied yet.

It is known that “information crime passes
through several stages from initiation to execu-
tion and commitment of the crime. The crime,
however, may or may not end as desired by
the actor as it may be suspended at the stage
of initiation and fail to achieve its goal” (Krit,
2019). That is one of the possible reasons why
corpus delicti of information-related extremist
and terrorist crimes in Russian law does not in-
clude results of a crime as a necessary element.
In other words, it is enough to commit a pro-
hibited action itself to be liable for the crime.
This is another evidence that our approach to
understanding information crimes is correct:
as far as their threat is the specificity of the dis-
seminated information, there is no need to wait
until the criminal goal is achieved to enforce a
punishment on the offender.

It is worth mentioning that the official lists
of extremist and terrorist crimes are slightly
different: one is provided by the Prosecutor
General’s Office of the Russian Federation and
the Ministry of internal Affairs of Russia, and
another — by the Supreme Court of Russia. For-
tunately, the crimes covered by the subject of
this study are present in both lists. Among the
acts prohibited by criminal law, the extremist
and terrorist information crimes include:

— Public calls for terrorist activities,
public justification of terrorism or propaganda
of terrorism (art. 205.2 of the Criminal code of
Russian Federation);

— Not reporting a terrorist crime (art.
205.6);

— Public calls for extremist activities
(art. 280);

— Public calls for actions aimed at violat-
ing the territorial integrity of the Russian Fed-
eration (art. 280.1);

— Inciting hatred or enmity, as well as
humiliation of human dignity on the grounds
of gender, race, nationality, language, origin,
attitude to religion, as well as belonging to a
social group (art. 282).

Methods

To fulfil the objective of this article, sev-
eral investigation methods of investigation
were employed. To determine the share of in-
formation crimes in the structure of extremist
and terrorist criminal activity, it is necessary,
first of all, to do a statistical analysis of the
official data on registered crimes. In this ar-
ticle, we examine the data for the years 2010-
2019. This is the period of implementation of
the National Security Strategy of Russia men-
tioned above.

Importantly, during this period, the num-
ber of information crimes in the Criminal
Code of Russia varied. Many of the mentioned
crimes were included in the period from 2010
to 2019. The number of the acts prohibited by
the specified articles of the criminal law has
also changed. Of course, these legal amend-
ments affected the statistics. Thus, the statis-
tical method of research should be supported
by special legal methods of hermeneutics, com-
bined with a historical approach to the study.
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Expert interviews, surveys, and content
analysis of information concerning the activ-
ities of non-governmental patriotic organiza-
tions are used as auxiliary research methods.
They demonstrate the correlation between the
statistical data, criminal law regulations and
actual behaviour of individuals and organi-
zations. The results of the study appear to be
clearly demonstrated.

Discussion

The study of the issue should start with the
official statistics of the registered terrorist and
extremist crimes, kept by the Prosecutor Gen-
eral’s Office of the Russian Federation. Data for
the period under review are shown in Table 1.

The data shows that the number of regis-
tered terrorist crimes has been growing since
2010 and peaked in 2016. In the years 2017-
2018, their number decreased, but in 2019, it
returned to the value of 2017. Thus, it can be
stated that in the period 2017-2019, the dynam-
ics of changes in registered terrorist crimes has
stabilized.

The changes in the number of the regis-
tered extremist crimes look different. In the
period of 2010-2017, their number has been
consistently growing. The decrease in the
number of registered extremist crimes in 2018
was insignificant. At the same time, the 2019
figure seems striking. The level of registered
extremist crimes in the past year compared to
2018 dropped by more than two times to be the
lowest value for the entire period under review.

These changes in the official statistics of
registered crimes can be explained by the mod-
ernization of criminal legislation in 2010-2019.
The broader the scope of the criminal law, the
more crimes are registered. Thus, the reason
for the increase in the number of crimes com-
mitted may be the process of criminalization,

and the decrease in their number, on the con-
trary, refers to decriminalization.

Over the past few years, the Criminal
Code of the Russian Federation has included
many articles envisaging liability for actions
accompanying extremist and terrorist activi-
ties. These new crimes have complemented the
content of the extremist and terrorist crimes.

The boundaries of the criminal law prohi-
bition established by the articles of the Crimi-
nal Code of the Russian Federation that provide
for liability for committing extremist crimes
did not change significantly in 2010-2017. How-
ever, new extremist crimes appeared. In 2013,
Article 280.1, providing for liability for public
calls for actions aimed at violating the territo-
rial integrity of the Russian Federation, was
introduced into the Code. In 2014, the Code in-
corporated Article 282.3 on liability for financ-
ing extremist activities. At the end of 2018, the
disposition of Article 282 was modified. As a
result, the least dangerous forms of incitement
to hatred or enmity, as well as humiliation of
human dignity, were decriminalized and trans-
ferred to the scope of administrative offences.
As a consequence, the statistics of registered
crimes in 2019 did not include the first commit-
ted actions aimed at inciting hatred or enmity,
in 2018 and before, they were regarded as ex-
tremist crimes. At the same time, as it has been
mentioned above, in 2019 only 585 extremist
crimes were registered, which is 700 less than
in the previous year. It is appropriate to assume
that 6 out of 10 extremist crimes in 2018 were
decriminalized acts, previously covered by Ar-
ticle 282 of the Criminal code of the Russian
Federation.

Changes in the terrorist crimes look differ-
ent compared to the extremist ones. The anal-
ysis of articles on liability for terrorist crimes
discovers that in this branch of criminal law, no

Table 1
2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019
Number of registered 581 | 622 | 637 | 661 | 1128 | 1539 | 2227 | 1871 | 1679 | 1806
terrorist crimes
Number of registered 656 | 622 | 696 | 896 | 1034 | 1329 | 1450 | 1521 | 1265 | 585
extremist crimes
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decriminalization was carried out. The amend-
ments introduced to most of the articles were
intended to change the limits of possible pun-
ishment or clarify the wording, but not to estab-
lish criminal liability for the acts that had not
been previously considered to be a crime. At the
same time, there are acts that still fall within the
scope of the criminal prohibition, mainly due to
the introduction of new articles in the Criminal
Code of the Russian Federation. In 2013, Article
205.3 criminalized training for terrorist activi-
ties; Article 205.4 criminalized organization of
terrorist community and participation in such;
Article 205.5 covered organization of terror-
ist organization activities and participation in
such; Part 2 of Article 208 provided for liabil-
ity for participation in an armed formation on
the territory of a foreign state not provided for
by the legislation of that state for any purposes
contrary to the interests of the Russian Federa-
tion. These changes made an impact on statis-
tics: the number of registered terrorist crimes
in 2014 was almost 2 times higher than in 2013.
In 2016, Article 205.6 proclaimed liability for
not reporting a terrorist crime; this is the only
considered information crime that envisages
liability not for the dissemination of illegal in-
formation, but for malicious non-reporting of
relevant information. In 2017, Article 205.2 was
supplemented with a provision on propaganda
of terrorism, which is one of the ways of illegal
dissemination of terrorism-related information
foreseen by the Code.

Thus, there is a correlation between the
number of acts prohibited by the Criminal
Code of the Russian Federation and changes in
the statistics of registered extremist and terror-
ist crimes. It should be noted that among all the
changes in the criminal law concerning liabili-
ty for terrorist and extremist crimes, the intro-

duction of Articles 280.1, 205.2, 205.6 in the
Code, as well as the change in the boundaries
of the criminal law prohibition in Article 282,
relate to information crimes. It is easy to see
that most of the changes to the Code mentioned
are modifications of the said articles. Therefore,
the value of information crimes in the structure
of extremist and terrorist criminality in Russia
is more than significant: modifications in the
legal regulation of these crimes in the Russian
Criminal Code have caused a dramatic change
in the number of registered extremist and ter-
rorist crimes.

At the same time, this preliminary con-
clusion does not allow us to estimate the share
of the information crimes in the system of
extremist and terrorist criminal activity. Un-
fortunately, the official statistics of registered
crimes are not broken by articles of the Russian
Criminal code. However, this information can
be obtained from the statistics on the number
of convicted people maintained by the Judi-
cial Department of the Supreme Court of the
Russian Federation. Since the current state of
crime rate is of the greatest interest, we will
examine the values for the period of 2017-2019.
The number of people convicted of information
extremist crimes is presented in Table 2.

From the data presented in the table, it may
be concluded that the number of convicts under
Article 280 slightly decreases every year, and
public calls for actions aimed at violating the
territorial integrity of the Russian Federation
(Article 280.1) hardly makes any difference in
the total number of convicts for information
extremist crimes. The most statistically signif-
icant phenomenon was the fall in the number
of convicts under Article 282 in 2019. We have
previously mentioned that at the end of 2018,
the disposition of Article 282 was modified by

Table 2
2017 2018 2019
Art. 280 170 159 145
Art. 280.1 8 10 4
Art. 282 571 518 36
Total 749 648 185
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decriminalization of the 1% time committed
incitement to hatred or enmity, as well as hu-
miliation of human dignity. We have just seen
how this legislative manoeuvre affected the
registered extremist crimes statistics. Along
with the presented data, this fact proves a direct
correlation between the number of registered
crimes and that of convicted people. This cor-
relation is described in the following numbers:

— in 2017, for 1521 registered extremist
crimes, there were 749 people convicted of in-
formation extremist crimes (49.2 %);

— in 2018, for 1265 registered extremist
crimes, there are 648 people convicted of infor-
mation extremist crimes (51.2 %);

— in 2019, for 585 registered extremist
crimes, there are 185 people convicted of infor-
mation extremist crimes (31.6 %).

Therefore, information crimes constitute a
significant share in the structure of extremist
criminal activity. In 2019, it decreased due to
legislative changes to Article 282, but still ac-
counts for about a third of all extremist crimes.

Next, we will analyse the number of peo-
ple convicted of information terrorist crimes, in
accordance with the data presented in Table 3.

The presented data discloses the trend of
a slight increase in the number of people con-
victed of information terrorist crimes. The
correlation between the numbers of registered
terrorist crimes and those of people convicted
of information terrorist crimes is the following:

— in 2017, for 1871 registered terrorist
crimes, there were 115 people convicted of in-
formation terrorist crimes (6.1 %);

— in 2018, for 1679 registered terrorist
crimes, there were 175 people convicted of in-
formation terrorist crimes (10.4 %);

— in 2019, for 1806 registered terrorist
crimes, there were 180 people convicted of in-
formation terrorist crimes (9.9 %).

Thus, in the structure of terrorist criminal
activity, information crimes are not as signifi-
cant, but still about every 10" terrorist crime is
information-related.

Based on the objective statistic data, our
hypothesis that information crimes constitute
a significant part in the structure of extremist
and terrorist criminality brought together is
confirmed by the interviewed advocates prac-
ticing in this field. In the field, there are just
a few of them. According to their personal
observations, in the Krasnoyarsk Territory, a
large part of committed extremist and terror-
ist crimes are associated with illegal dissem-
ination of information. This explains why the
Krasnoyarsk Territory which, fortunately, has
never suffered a terrorist attack, consistently
ranks high in terms of the number of registered
extremist and terrorist crimes. In accordance
with Federal State Statistics Service data, the
vast majority of the local residents have access
to the Internet, which allows them to exchange
any information, including illegal.

Unfortunately, the statistics do not contain
any objective data on how many information
crimes were committed by disseminating il-
legal information in the Internet. However, a
reasonable assumption can sometimes be made
from the legal qualification of the act. For ex-
ample, according to the official data, out of 170
people convicted under Article 280 in 2017, 140
were found guilty under Part 2 of this Article,
which envisages liability for public calls to ex-
tremist activities distributed in the media or
on the Internet. Under Part 2, 140 people out
of 159 were convicted in 2018 and 132 out of
145 were convicted in 2019. Article 205.2 has
a structure similar to Article 280 of the Code:
in Part 2, it foresees liability for public calls for
terrorist activities, public justification of ter-
rorism or propaganda of terrorism committed

Table 3
2017 2018 2019
Art. 205.2 96 120 126
Art. 285.6 19 55 54
Total 115 175 180
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by disseminating this information in the me-
dia or on the Internet. According to the official
data, under Part 2 of Article 205.2, in 2018, 52
people were convicted under the article out of
120, and in 2019, 69 out of 126. Therefore, the
objective data confirm that the dissemination
of illegal information during commission of
information crimes is carried out through the
Internet, while this mostly relates to extremist
crimes.

According to the data obtained from in-
terviewing the Antiterrorist Commission of
the Krasnoyarsk Territory, 70 % of information
crimes are committed by people aged under
30. This data is surprisingly confirmed by the
statistics of activity in vk.com, the most popu-
lar social network in Russia. The most active
authors of unique content in this social net-
work, constituting approximately 70 % of the
content writers, have not reached the age of
30. At the same time, researchers note that in
90 % of convictions of information-related ex-
tremist crimes, the information was transmit-
ted remotely through VK.com social network.
(Ivantsov et al., 2018). Consequently, there is a
direct correlation between the share of extrem-
ist crimes committed by people under 30 and
the share of authors of unique content in the
social network that have not reached the age
of 30. This means that the determinants of ex-
tremist criminal activity depend no on the age
of the criminals, but their activity in Internet.

According to the report on demographic
characteristics of convicts for 2019, the Judicial
Department of the Supreme Court of the Rus-
sian Federation, 75.8 % of people convicted of
public calls for extremist activities in the me-
dia or on the Internet are people under the age
of 30. The share of people convicted of public
calls for terrorist activities, public justification
of terrorism or propaganda of terrorism com-
mitted by disseminating this information in the
media or on the Internet aged under 30 consti-
tutes 72.8 %. According to statistics, the vast
majority of all convicts are unemployed people
without higher education.

So, the reasons for the disappointing sta-
tistics of extremist activity are easier to find
within the youth community, since the share of
youth in the statistics is simply higher.

Firstly, people simply do not know how
to distinguish between extremist and non-ex-
tremist information. A survey of 100 people
aged 17-21 years old conducted by the authors
in spring 2018 demonstrated that only one per-
son out of 50 can name at least several distinc-
tive features of extremism or extremist infor-
mation. This situation is explained with several
reasons.

— There is no definition of extremism
in the legislation, and the distinctive features
of extremist information can be found only by
interpreting the provisions of the criminal law
and its enforcement practice. Of course, none
of the ordinary citizens do this. In addition, the
extremist nature of information can often be
discovered only by an expert linguist. Judges
constantly turn to such experts, investigating
extremist and terrorist crimes.

— Officers of Centre “E” of the Main De-
partment of the Ministry of internal Affairs of
Russia for the Krasnoyarsk Territory engaged
in countering extremism, in the course of their
activities in 2018, offered young citizens check-
ing any information they were going to publish
online using a corpus of extremist materials
banned by the courts of Russia (Federal List
of Extremist Materials). However, this recom-
mendation does not make sense. At the present
moment, the corpus contains over 5000 titles
of prohibited information. But even if we learn
them by heart, there will be no guarantees that
extremist information would not be dissemi-
nated. The criminal law prohibits the dissem-
ination of any information of such nature, not
only the specific items previously banned by
the courts.

Secondly, people do not care much about
the information that can be found online.
During our survey, a simple example of a text
containing an insult of a small social group was
presented for examination. Interestingly, the
respondents found it suitable for publishing on-
line, but considered it consider it inappropriate
for broadcasting on television.

Conclusion
It is customary to believe that an efficient

way of preventing such crimes is the improve-
ment of the monitoring of the existing and
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emerging Internet resources, including timely
blocking and removal of extremist components
(Ivantsov et al., 2018). There is no need to deny
the necessity of such surveillance measures.
However, in our opinion, it is not enough to
combat extremist and terrorist information
crimes. As we can see in the article, their de-
terminants are different.

The measures to be taken to prevent the
illegal dissemination of extremism and ter-
rorism-related information are pretty obvious.
There should be a system of classes to improve
legal culture, including the value of each na-
tional, ethnic, religious, ideological or other
social group, as well as online communication
culture.

At the moment, there are so-called patriot-
ic organizations try running activities to com-
bat the extremist crimes.

In practice, this means teaching young
people the skills they may need for military
service: practical shooting skills, drill train-
ing, ability to serve arms, chemical protection
skills, mountain training and so on. Such ac-
tivities are, indeed, an important and neces-
sary component of pre-conscription training.
However, in the absence of a proper ideologi-
cal base, the efforts of these organizations can
benefit the opposite side. The same knowledge
and skills can strengthen illegal armed groups,
extremist and terrorist organizations.

In other words, this is not the speed of
assembly and disassembly of the gun, the ac-
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Cubupckuii pedepanvrulil yHUSepcumem
Poccuiickaa @edepayus, Kpacnoapck

AHHOTanus. Llenpio cTaThy SBISAETCS ONpenesIeHHE A0JIU HH()OPMAMOHHBIX HMPECTY-
IUIEHUH B CTPYKTYpe 3KCTPEMUCTCKOM M TeppopHUcTHUecKOM mpecTynHoctu B Poccun.
Ee (1ienn) mocTrkeHne OCyIECTBISIETCS MyTeM IPHUMEHEHUS! CTAaTUCTUYECKOTO aHaIN32
o(UIIHATBHBIX JAHHBIX O MTOKA3aTeNsIX MPECTYITHOCTH, MOJKPEINICHHOTO METOIaMH I0pH-
JMYECKONU FepMEHEBTUKH, COLUOIOIMYECKUMHU METOJAMH B COYETaHUU C UCTOPUUECKUM
IIOJXOAOM K IIPEIMETY MCCIEI0BaHUSA. YCTAHOBJIEHO, YTO U3MEHEHMS B [IPAaBOBOM pervia-
MEHTAIH HH(OPMAITHOHHBIX IPECTYIUICHHUH B YTOJI0BHOM Koziekce PD B 3HaunTENbHON
CTEIIEHU INPUBEIU K U3MEHEHHIO KOJIMYECTBA 3apErMCTPUPOBAHHBIX JKCTPEMUCTCKUX
U TEPPOPHUCTHUCCKUX MNPECTYIUICHHWH B LenoM. B pabore mpoaeMOHCTPHUPOBAHO, YTO
B CTPYKTYPE 3KCTPEMHCTCKOH MPECTYMHOCTH A0S MH(OPMAIIMOHHBIX MPECTYIUICHUN
3HaunTenpHa. B 2019 . oHa cHM3MIIaCh, HO MO-TIPEKHEMY COCTABIISIET OKOJIO TPETH BCEX
MPECTYIICHUH SKCTPEMHUCTCKON HAIIPABIEHHOCTH. B CTpyKType TeppOopUCTHUECKOH TTpe-
CTYIIHOCTH HpUMEpHO Kakaoe 10-e mpecTymieHne sBiseTcs nHGOpPMaMOHHBIM. Pac-
MIPOCTPaHEHHE MH(POPMAINU OCYIIESCTBISCTCS ITaBHBIM 00pa3oM uepe3 MHTEPHET IpH
COBEpILEHUM IPECTYIUIEHUH AKCTPEMHUCTCKOM HAIPaBIEHHOCTH U IIOJIOBUHE CIIyyacB
COBEpIICHUS] MH(OPMAIIMOHHBIX MPECTYINICHUH TEPPOPUCTUUECKON HAMPABICHHOCTH.
IIpumepno B 75 % ciaydaeB pacnpocTpaHEHUE SKCTPEMUCTCKON WM TEPPOPUCTHUECKON
nH(GOPMAU B HHTEPHETE OCYIICCTBISACTCS JIUIAMHU, HE JOCTUTINME 30-1eTHETO BO3-
pacra. [logaBmsroniee GONBIIMHCTBO BCEX OCYKACHHBIX — 0e3pabOTHBIC, HE MMEIOIIUE
BhICIIEro oOpa3oBanms. CucreMa MpeaynpekICHNs PacIpOCTPAHEHHS SKCTPEMUCTCKON
U TePPOPUCTHICCKON MH(OPMAITNH TODKHA OBITH MEPEOPUEHTHPOBAHA HA TTOBBIIICHHE
IIPaBOBOM KyJbTYpBl, B TOM YMCJIE LIEHHOCTU Ka)KIOW COLMAIbHOM I'pyNIIbl, a TaKxke
Ha MOBHIIICHNUE KYJIBTYPHI OOIICHUS B HHTEPHETE.

KiarwueBble ciioBa: OKCTPEMU3M, MMPECTYIIICHUA 3KCTpeMHCTCK017I HampaBJIC€HHOCTH, UH-
(bOpMaIII/IH OKCTPEMUCTCKOI'O COACPIKAHUA, HC3AKOHHOC PACIIPOCTPAHCHUC I/IH(l)OpMaHI/II/I,
perucTpanus HpeCTyHJ'[eHPIﬁ, CTaTUCTHKaA, TECPPOPU3M, MPECTYIUICHUSA TEPPOPUCTHUYIC-
CKOM HaIMpaBJICHHOCTHU, TEPPOPUCTUUCCKAA ACATCIIBHOCTD.

Hayunas cnemmamsnocts: 12.00.08 — yromoBHOE mpaBo, KPUMHHOJIOTHS, YTOJOBHO-
HCTIOTHUTENEHOE TIPaBO.
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Abstract. The widespread prevalence of terrorist crimes, as well as the problems of
qualifying hostage taking and demarcation from related crimes, are currently relevant
for scientific research. The theoretical and practical aspects contained in the norm on
criminal liability for hostage taking have had a long and ambiguous history; they require
studying the genesis of the norm on hostage taking and the practice of its application.
The work contains only significant records of domestic jurisprudence, containing norms
on criminal liability for hostage taking from origins up to the present. Methodology:
deduction, induction, methods of synthesis, analysis, historical and formal logical
research.

Conclusions: 1. The history of the application of the norm on criminal liability for hostage
taking is fraught with qualification problems at all stages. These problems are ambiguous
and are expressed by the fact that the legislator, under the influence of external and
internal factors, makes mistakes in the systematization and codification of the criminal
law, often losing the line between the norm and related crimes. As for external factors, in
our understanding they are also the norms of international law on hostage taking, which,
influencing the national law of the USSR, went through the stages of their development,
creating norms by trial and error. For example, the rule did not apply if the taking occurred
within the same state and the hostage and the perpetrators were its citizens.

2. The analysis of official statistics starting from the single crimes of the Soviet period,
the post-perestroika mass crime boom of the 90s of the last century caused by the political
crisis, ending with the statistical recession and the relatively well-coordinated work of
state structures of the 2000s allows us to conclude that there are calculus flaws.

3. The introduction of the category of public safety has led to a significant decrease in
statistical indicators, due to qualifications through related crimes. In this regard, according
to lawyers, the reduction in hostage taking has a technical or static character. This led to
a proportional increase in qualifications in related crimes.

Scientific and practical significance: The study presented in the article gives an ontological
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idea of the development of the norm, reveals the technique of law making in the design of
the norm on hostage taking. The conducted research is based on the materials of judicial
practice in specific criminal cases, which may be of interest to researchers of this norm.
These examples show the presence of law enforcement errors in the qualification of
terroristic crimes, which can be perceived by practitioners as educational material.

The article can serve as a source of scientific information for students of law schools,
graduate students and applicants, as well as for researchers involved in the study of the
national criminal law of the Russian Federation.

Keywords: Criminal Code, qualification problems, criminal liability, genesis of the
norm, public safety, terrorist act, hostage taking, hijacking of an aircraft.

Research area: law.
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At the time of this writing, another mes-
sage about the taking and killing of hostages
appeared in the news agencies’ feeds, this time
it came from prosperous Switzerland. On 31
May 2019, in Zurich, an armed man took and
held two women. Negotiations with the police
failed, the criminal killed the hostages and then
committed suicide'. In January of this year, an-
other incident occurred at a branch of Suntrust
Bank in Sebring, Florida®. Similar events of-
ten began to occur in other countries. At the
same time, in the context of this study, we are
interested in the connection between this crime
and terrorism, which is carried out in legisla-
tion and can be traced in criminal law doctrinal
studies, although it is not always observed in
practice, as, for example, in the two recent cas-
es mentioned above.

The criminal law literature usually uses
the term “hostage” to mean an individual who
is taken and further detained to compel the au-
thorities, organizations or individuals to per-
form or not to perform a certain action under

' Drei Tote in Ziircher Wohnung nach Schiesserei. SRF.
(2019). Available at: https://www.srf.ch/news/schweiz/
geiselnahme-in-zuerich-drei-tote-in-zuercher-wohnung-nach-
schiesserei (accessed 30 September 2019)

2 Several people were injured while taking hostages and
shooting at a bank in the USA (2019). In REN TV [REN TV].
Available at:  https://ren.tv/novosti/2019-01-23/neskolko-
chelovek-raneny-pri-zahvate-zalozhnikov-i-strelbe-v-banke-
v-ssha (accessed 12 October 2019).

the threat of murder, harm, or further detention
of the taken person’. From the standpoint of a
civilizational approach, i.e. from a moral and
ethical point of view, hostage taking is tradi-
tionally recognized as “one of the most unwor-
thy crimes.”™

In accordance with the International
Convention against the Taking of Hostages®
(hereinafter — the Convention), the taking of
hostages is considered a manifestation of inter-
national terrorism. So it established that any-
one who takes or holds a hostage, threatening
with murder, bodily harm in order to force a
third party (a state, an international organiza-
tion, an individual or legal entity to perform or
not to perform certain actions as a condition for
the release of the hostage) commits the crime of
taking a hostage.

3 International Convention against the Taking of Hostag-
es. Adopted by UN General Assembly Resolution 34/146 of
December 17, 1979. Available at: https://www.un.org/ru/doc-
uments/decl conv/conventions/hostages.shtml (accessed 5
October 2019).

4 Hostage taking and tactics to counter these crimes (based
on materials by Manfred Dikhanig, police adviser (2019).
Mainz, Rhineland-Palatinate, Germany). Available at: flatik.
ru/zahvat-zalojnikov-i-taktika-borebi-s-etimi-prestupleniyai-
rii (accessed 05.21.2019).

> Adopted by UN General Assembly Resolution 34/146 of
December 17, (1979). Available at: https://www.un.org/ru/
documents/decl_conv/conventions/hostages.shtml (accessed
22 October 2019).
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The Russian legislator made a similar
determination in the disposition of Part 1 of
Art. 206 of the Criminal Code of the Russian
Federation. These actions are punishable by
5-10-year imprisonment, and in the presence of
qualifying signs of the crime — by 6-year im-
prisonment up to life sentence. In accordance
with the Note to this article, a person who
voluntarily or at the request of the authorities
released a hostage is exempted from criminal
liability, provided that there is no other corpus
delicti in his actions.

The criminalization of these acts and the
sanctions stipulated in Russian criminal legis-
lation are in accordance with international law
on the basis that the UN classifies hostage tak-
ing as crimes “of serious concern to the inter-
national community.”® In this regard, and also
on the basis of the Convention in question, the
person who took the hostage is liable to crimi-
nal prosecution or extradition.

This is primarily due to the fact that the
right to life, health and freedom of expres-
sion are universally recognized fundamental
human rights. The 1950 European Conven-
tion for the Protection of Human Rights and
Fundamental Freedoms proclaims the right
of everyone to life, which no one can be de-
liberately deprived of (Part 1 of Art. 2). No
one should be subjected to torture, inhuman
or degrading treatment, or punishment (Art.
2). In accordance with the Convention, no
one should be held in slavery or other servi-
tude (Part 1 of Art. 3). Thus, a person has the
right to freedom, which can be limited only
in accordance with criminal and criminal
procedure law (Part 1 of Art. 4)’. Part 1 of
Art. 20, Part 1 of Art. 22, Part 1 of Art. 23 of
the Constitution of the Russian Federation of
1993 guarantee these rights. The state under-
took obligations to ensure and protect them.
Taking hostages grossly violates these rights
in unlawful interests. In this regard, Russian
researchers are generally unanimous that “the
norm on liability and punishment for hostage

¢ Ibid.

7 The official text on the official website of the European
Convention for the Protection of Human Rights. Available at:
www.echr.ru/documents/doc/2440800/ 2440800-001.htm (ac-
cessed 5 October 2019).

taking is borrowed by domestic criminal law
mainly from public international law.”®

The implementation of the analyzed
norm in the domestic legislation of our coun-
try has taken place relatively recently. Note
that the norms establishing criminal liability
for hostage taking appeared already in the
early acts of the feudal period, such as the
Pskov Judgment Book, the Code of Laws of
1497, the Code of Laws of 1550, the Cathedral
Code of 1649, the Military Code of Peter I of
1715, which provided for punishment for sim-
ilar crimes.

In the days of the Russian Empire, crim-
inal law doctrine first mentioned such a crime
as kidnapping. In particular, the works of P.I.
von Feuerbach, published in St. Petersburg in
1810 considered these crimes among others.
They included the modern understanding of
hostage taking’.

The Code of Laws of the Russian Empire
in 1832, as well as the Code of Criminal and
Correctional Punishments of 1845 in Articles
1540-1544 provided penalties for detention,
abduction and unlawful confinement, which
were defined as “willful deprivation of free-
dom of movement through unlawful taking
of the person.” Abduction was understood
as “physical capture ... with various purpos-
es”, which the law differentiated “by proper-
ty” “into the slave trade, the concealment or
change of the origin of the infant and the ab-
duction of women.”'® The last Russian Crimi-
nal Code of 1903 in Ch. 26 “On Criminal Acts
Against Personal Freedom” also provided
for articles (Articles 498-512), providing for

8 Samovich, Yu.V. (2012). O poniatii «mezhdunarodnyi
terrorizm» [On the concept of “international terrorism”]. In
Vestnik Tomskogo gosudarstvennogo universiteta [Bulletin
of Tomsk State University], 361, 120-123; Chernykh, S.A.
(2009). Zakhvat zalozhnika: ot obyknoveniia k prestupleniiu
terroristicheskogo kharaktera [Hostage taking: from practice
to a crime of a terrorist nature]. In «Chernye dyry» v rossi-
iskom zakonodatel'stv.e luridicheskii zhurnal [Black Holes in
Russian law. Law Journal], 1, 121-123.

° Foynitsky, 1.Ya. (1900). Kurs ugolovnogo prava [Criminal
law course]. St. Petersburg, 86-88 p.

10 Tagantsev, N.S. (1909). Ulozhenie o nakazaniiakh
ugolovnykh i ispravitel'nykh 1885 goda [The Legal Code of
Criminal and Correctional Sentences (1885)]. St. Petersburg,
881p.
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criminal liability for crimes against personal
freedom called kidnapping''.

The Soviet criminal law did not contain
special provisions on the taking of hostages.
The Criminal Code of the RSFSR of 1922'
(Art. 159) contained a norm on criminal liabil-
ity for violent unlawful deprivation of liberty
in the form of detention or retention. It also
provided for punishment for imprisonment in
a manner dangerous to life or health, or ac-
companied by torment (Art. 160 of the Crimi-
nal Code of the RSFSR). Criminal liability for
kidnapping with a mercenary or other illegal
purpose, concealment or substitution of a child
was introduced (Art. 162).

The Criminal Code of the RSFSR of 1926
provided for punishment for violent unlawful
imprisonment (Art. 147), including in a man-
ner dangerous to life or health, or accompanied
by the infliction of physical suffering. Also, the
norm on the abduction, concealment or substi-
tution of a child (Art. 149)"* was maintained. At
the same time, these norms did not contain any
signs of a modern understanding of hostage tak-
ing crime. Perhaps, this is due to the fact that
such crimes were not typical for the USSR and
the norms on abduction were sufficient for the
Soviet law enforcement officer at that period.

In addition, one cannot fail to take into
account that the NKVD-GPU-NKGB bodies
actually used the practice of taking hostages,
arresting family members of persons accused
or suspected of committing state (political)
crimes, or persons who held positions of re-
sponsibility and thus seeking to prove their
loyalty ... For the example, the arrest and exile
(1949-1953) of P.S. Zhemchuzhina, the wife of
the Deputy Chairman of the Council of People’s
Commissars and Minister of Foreign Affairs of
the USSR V.M. Molotov, was notoriously ab-
surd". In fact, she was taken hostage, and Mo-

" Pertli, L.F. (2011). Pravovoe regulirovanie uslovii soder-
zhaniia zakliuchennykh v Rossiiskoi imperii [Legal regulation
of prisoners' conditions in the Russian Empire]. In dissertatsi-
ia kandidata iuridicheskikh nauk [Thesis for a PhD Degree in
Law Sciences]. Vladimir, 11 p.

12 Criminal Code of the RSFSR. (1922). 15, Art. 153.

13 Collection of legalizations of the RSFSR. (1926), 80. Arti-
cle. 600.

14 She was accused of “being in a criminal relationship with
Jewish nationalists, she conducted enemy work against the

lotov, while continuing to remain the second
person in the state, had to prove his loyalty.

The 1960 Criminal Code of the RSFSR'
retained criminal liability for the abduction
(substitution) of a child for any purpose (Art.
125 of the RSFSR Criminal Code), as well as
illegal imprisonment, including with danger
to life or health, accompanied by the infliction
of physical suffering (Art. 126 of the Criminal
Code of the RSFSR).

Russian researchers explain the absence
of special criminalization of hostage taking in
Soviet criminal law by the fact that this crime
was then (until the mid-1980s) “quite rare”s.
It is difficult to agree with this position. The
taking of hostages, as a percentage of other
common crimes, was really negligible, but the
cases that took place were repeated annually,
tended to grow and were the most dangerous
to the public. According to our calculations,
in the 1970s, the USSR annually recorded an
average of 5-6 cases of hijacking, accompa-
nied by hostage taking'. The already men-
tioned taking and hijacking of An-24B (Ba-
tumi-Sukhumi flight) to Turkey on October
15, 1970 by the father and son Brazinskas is
best known'®. This forced the Soviet legisla-
tor on January 3, 1973 to introduce criminal
liability for the hijacking of an aircraft (Art.
213.2 of the RSFSR Criminal Code), which
from that moment was qualified independent-
ly. Additionally, all flights were accompanied
by armed police officers.

party and the Soviet government.” All her relatives were also
arrested, some of whom died as a result of torture. Kostyrch-
enko, G.S. (2009). Stalin protiv «kosmopolitov». Vlast’' i
evreiskaia intelligentsiia v SSSR [Stalin against the “cosmo-
politans”. Power and Jewish intelligentsia in the USSR]. In
ROSSPEN [ROSSPEN]. Moscow, 415 p.

1> The Criminal Code of the RSFSR. In Vedomosti VS RSFSR.
(1960). 40. Art. 591.

16 Kiselev, E. P., The emergence and development of the crim-
inal law norm “hostage taking” in domestic law. In Institute
Herald: crime, punishment, correction, 4 (36). 19-23p.
171970 — 5 hijackings (including attempts), 1971 — 5; 1976 —
3; 1977 - 5; 1978-7; 1979 — 4; 1980 — 5; 1982 — 3; 1983 — 5;
1984 — 4 etc. The record was set in 1990-31 incidents / Komis-
sarov, V.S. (2009). Vozdushnye piraty Strany Sovetov [Air pi-
rates of the Country of Soviets]. In Aviatsiia i vremia [Aviation
and time], 5.

18 Gubarev, O.1. (2006). Vozdushnyi terror: khronika prestu-
plenii [Air terror: a chronicle of crimes]. In Veche [Veche].
Moscow, 320 p.
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Criminalization and additional measures
did not change the situation. Already on May
18 of the same year, the Tu-104A (Irkutsk-Chi-
ta) was hijacked. An escorting policeman shot
the terrorist, but a powerful improvised explo-
sive device destroyed the plane, killing 72 pas-
sengers and 9 crew members'’.

In this regard, it is difficult to agree with
the position that the taking of civilian planes
and passengers as hostages “were isolated”
and, due to their rarity, “did not pose a public
danger on a national scale.”*® At the same time,
the increase in riots in Soviet correctional insti-
tutions was almost always accompanied by the
taking of hostages, after which the latter began
to be recognized as dangerous?..

Around the same time, in the late 1970s,
the international community recognized hos-
tage taking as a serious crime*. The UN Gen-
eral Assembly in 1979 adopted the Interna-
tional Convention on the Taking of Hostages?,
which, however (Art. 13), was not applied when
the taking was committed within one state and
the hostage and the perpetrators were its citi-
zens. Thus, international law considered hos-
tage taking as crimes provided for by both in-
ternational and national criminal law.

The USSR ratified this Convention in 1987
and introduced the corresponding norm into
the Criminal Code of the RSFSR — Art. 126.1.*
The disposition of the then adopted version
of the original contained an indication of the
taking or retention of a person as a hostage, in

1 Drozdov, S.I. (2009). Vozdushnye piraty Strany Sovetov
[Air pirates of the Country of Soviets]. In Aviatsiia i vremia
[Aviation and time], 3.

2 Severin, Yu.D. (1980). Kommentarii k Ugolovnomu kodek-
su RSFSR [Commentary on the Criminal Code of the RSFSR].
Moscow, 258 p.

2l Kozlova, N.N. (1992). Ugolovnaia otvetstvennost’ za zakh-
vat zalozhnikov [Criminal liability for hostage taking]. In
dissertatsiia kandidata iuridicheskikh nauk [Thesis for a PhD
Degree in Law Sciences]. Moscow, 67 p.

22 Qvchinnikov, S.N. (2015). Pozhiznennoe lishenie svobody
v pravovykh sistemakh FRG i Rossii: sravnitel'no-pravovoi
analiz [Life imprisonment in the legal systems of Germany
and Russia: comparative legal analysis]. In Bulletin of the Vol-
gograd Academy of the Ministry of Internal Affairs of Russia,
3 (34). 206 p.

2 Resolutions and decisions adopted by the General Assem-
bly at the 34th session. New York, (1980).

2 Vedomosti of the Supreme Council of the RSFSR. (1987),
30. Article 1087.

the presence of a threat of murder, infliction of
injury or continued detention in order to force
a state, an international organization, an indi-
vidual or legal entity, or a group of persons,
as a condition for the release of the hostage, to
perform (not perform) the action specified by
the invader.

It is important that the note introduced in
accordance with Art. 13 of the Convention of
1979 hindered the effective implementation of
the original version. This restriction extend-
ed to cases of taking a hostage — a citizen of
a foreign state, while the taking of a citizen of
the USSR was not qualified as a hostage tak-
ing, but as an illegal imprisonment (Art. 126 of
the RSFSR Criminal Code, 1960). In the first
case, the sanction could reach 15 years in pris-
on, while in the second — only three years. In
addition, this norm could not be applied when
taking hostages on the territory of the USSR, if
citizens of the USSR became such, and the in-
vaders were also Soviet citizens. In this sense,
essentially identical acts had significantly dif-
ferent legal assessments®, far from fully ful-
filling the function of criminal law protection
of the relevant relations.

At the turn of 1980-1990 the growth of
phenomena that were characteristic of the
socio-economic and political crisis, the prev-
alence of hostage taking in detention facil-
ities, as well as the taking of hostages from
among the first entrepreneurs and members of
their families, with the aim of extorting ran-
som, forced the Russian legislator to amend
the Criminal Code of the RSFSR*. The note
was removed from Art. 126.1, which extended
the effect of the corpus delicti to all types of
its commission, which now did not depend on
the citizenship of the hostage and the hijack-
er. The innovation dramatically changed the
statistics. The number of registered hostage
taking cases increased by 17 times. If in 1991
there were no cases at all, in 1992 there were

% Belous V.G., Golodov P.V., Pertley L.F. (2015). Pravopri-
menitel'naia sistema Rossii v sovremennoi istoriografii [The
law enforcement system of Russia in modern historiography].
In Aktual'nye voprosy obrazovaniia i nauki [Topical Issues of
education and science], 3-4. 42-51.

26 The Law of the Russian Federation of February 18, (1993)
4512-1 “On Amendments and Additions to the Criminal Code
of the RSFSR™.
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only 3 cases, in 1993 — 51 cases, in 1994 — 118
cases, then in 1995 there were already 11316
cases?’.

The article used in this case was included
in Ch. 3 of the Criminal Code of the RSFSR
“Crimes against life, health, freedom and dig-
nity of the individual”, respectively, the generic
object was defined as relations that ensure life,
health and dignity of the individual. The im-
mediate object was personal freedom. This po-
sition was doctrinally confirmed?®®. At the same
time, the totality of objective and subjective
signs of hostage taking testified that this social-
ly dangerous act gravitates towards the sphere
of crimes against public safety, which was tak-
en into account in the new Criminal Code of
the Russian Federation in 1996. The norm on
hostage taking (Art. 206) here was placed in
Ch. 24 “Crimes Against Public Safety.” Thus,
the species object was defined as a public safety
relationship.

According to E.P. Kiselev, this was the
reason for the decrease in the number of acts
classified as “hostage taking.” The author re-
fers to criminological research. So, in 1997
there were 114 registered cases, in 1998 — 69
cases, in 1999 — 64 cases, in 2000 — 49 cases, in
2001 — 32 cases. According to E.P. Kiselev, the
decline was purely statistical, since the total set
of similar crimes was redistributed according
to similar crimes:

— kidnapping (Art. 126 of the Criminal
Code of the Russian Federation) (in 1997 —
1140, in 1998 — 1415, in 1999 — 1554, in 2000 —
1291, in 2001 — 1417);

— illegal imprisonment (Art. 127 of the
Criminal Code of the Russian Federation) (in
1997 — 101, in 1998 — 1278, in 1999 — 1417, in
2000 — 1365, in 2001 — 1314)%.

¥ Kiselev, E.P. Op. cit.

2 Kozlova, N.N. (1992). Nekotorye voprosy sovershenst-
vovaniia ugolovno-pravovoi normy o zakhvate zalozhnikov
[Some issues of improving the criminal law on hostage tak-
ing]. In Pravovye problemy deiatel'nosti organov vnutrennikh
del v sovremennykh usloviiakh [Legal problems of the activi-
ties of internal affairs bodies in modern conditions]. Moscow,
78 p; Loskutov, A.G. (1992). On the issue of criminal liability
for hostage taking. In Improving the activities of internal af-
fairs bodies in the context of legal reform, Moscow. 2, 45 p;
Lysov, M. (1994). Responsibility for illegal imprisonment,
kidnapping and hostage taking. In Russian Justice, 5. 40-41 p.
2 Kiselev, E.P., Op. cit.

According to statistics from the Judicial
Department under the Supreme Court of the
Russian Federation, 5-6 hostage taking cases,
about 340 kidnappings and about 200 illegal
imprisonment were committed annually in
Russia in 2015-2018%. At the same time, based
on the fact that according to statistics, in more
than 80% of cases, hostages in Russia are taken
with the use of weapons or other items?'.

In connection with the international rec-
ognition of terrorism as one of the global chal-
lenges, in the Russian literature, when discuss-
ing the issues of minimizing security threats
in the form of terrorism, extremism, religious
radicalism, there were proposals to adjust the
structure of Section 9 of the Criminal Code of
the Russian Federation, singling out “Terror-
ist crimes”, which mean terrorist acts, hostage
taking, as well as for some reason banditry, the
organization of an illegal armed group®, which
may not be related to terrorism, in a separate
chapter.

At the same time, taking into account the
lack of a legal definition of a “crime of a terror-
ist nature”, these proposals are criticized from
the position that the hostage taking is fully cov-
ered by the components of a terrorist act. Yu.S.
Gorbunov proposed here to proceed from the
differentiation of crimes related to terrorism:

1) the acts themselves — Art. 205 of the
Criminal Code of the Russian Federation
(“Terrorist act™), Art. 206 of the Criminal Code
of the Russian Federation (“Hostage taking”),
Art. 211 of the Criminal Code of the Russian
Federation (“Hijacking of an aircraft or water
transport or railway rolling stock™);

2) assistance to such acts — Art. 205.1 of
the Criminal Code of the Russian Federation
(“Assistance in terrorist activities”), Art. 205.2
of the Criminal Code of the Russian Federation

30 Bulletin of the Congress of People’s Deputies of the Rus-
sian Federation and the Supreme Council of the Russian Fed-
eration (1993), 10. Art. 362.

31 Antsiferov, K.P. (2003). Otvetstvennost' za zakhvat zalozh-
nika (ugolovno-pravovoi i kriminologicheskie aspekty) [Re-
sponsibility for hostage taking (criminal law and crimino-
logical aspects)): thesis for a PhD Degree in Law Sciences.
Moscow, 18 p.

32 Kashepov, V.P. (2005). Ob osobennostiakh sovremennogo
ugolovno-pravovogo zakonotvorchestva [On the features of
modern criminal law-making). In Zhurnal rossiiskogo prava
[Journal of Russian Law], 4. 19 p.
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(“Public calls for terrorist activity or public jus-
tification of terrorism’).

In any case, in spite of the absence of a
legally fixed definition of a “crime of a terror-
ist nature,” the doctrine suggests that hostage
taking should be considered a terrorist crime*.
S.A. Chernykh recognizes this act as “directly
and indirectly related to terrorism and terror-
ist activities”, referring to Art. 3 of the Federal
Law of March 6, 2006 No. 35-FZ “On Counter-
ing Terrorism”.

Russian jurisprudence contradicts these
provisions. Let us give a typical example®.
The court established that on February 8, 2015
a certain Mr. P, having previously committed
several thefts and being in a state of alcoholic
intoxication, came to his wife’s mother Ms. B.
to find out the location of her daughter Mss. 1.
in an aggressive manner. Fearing violence, Ms.
B. tried to escape. At that moment, Mr. P. “had
a direct criminal intent aimed at taking and
then holding Ms. B. as a hostage” in order to
compel her daughter Mss. 1. to bring their com-
mon little daughter to him. The court found
that Mr. P, “realizing his direct criminal intent
aimed at taking and then holding the hostage,”
armed with a knife, “with the aim of taking and
holding Ms. B. as a hostage,” attacked Ms. B.
and forcibly held her, compelling his wife Mss.
L. to bring their common little daughter. Upon
the arrival of the police officers, Mr. P. began
to demand this (as well as a bottle of vodka and
a machine gun) from them, making the fulfill-
ment of the requirements a condition for the

3 Gorbunov, Yu. S. (2008). O nekotoryh problemah sover-
shenstvovaniya pravovogo regulirovaniya protivodejstviya
terrorizmu [The some problems of improving the legal reg-
ulation of counteraction to terrorism]. In Zhurnal rossiiskogo
prava [Journal of Russian Law], 7. 21 p.

3 Chernykh, S.A. (2009). Bor'ba s zakhvatom zalozhnika:
otechestvennyi i zarubezhnyi opyt [Countering the taking of
hostages: domestic and foreign experience]. In Probely v ros-
siiskom zakonodatel'stve. luridicheskii zhurnal [Gaps in Rus-
sian law. Law Journal], 1. 212 p.

3 Sentence of the Kasimovsky District Court of the Ryazan
Region of November 10, 2015. Available at: https://advoka-
t15ak.ru/mpuroBop-no-crarbe-206-yk-ph-3axBaT-3aJ10K.

release of his wife’s mother, held as a hostage,
whom he threatened to kill. As a result, Ms. B.
was released by the police officers, who used
firearms. It is obvious that in this case, the ac-
tions of Mr. P, who was threatening his family
in a state of intoxication, are far from terrorism
in its international legal and simply rational un-
derstanding, which, however, did not prevent
the court from proceeding precisely from this
qualification, according to which Mr. P. was
sentenced to 7 years of imprisonment.

Thus, the legislation of the Russian Feder-
ation against the taking of hostages has had a
long history of evolution and coexistence with
related (similar) offenses. At the same time, the
idea of this act as a kidnapping, for which it has
always been classified as a serious crime with a
severe punishment for it, dominated in Russian
criminal law and criminal law doctrine.

The actual hostage taking, considered as
a crime until 1987, was absent in the domestic
criminal legislation, which applied the norms
of encroachment on freedom in the form of il-
legal detention, imprisonment, abduction and
deprivation of liberty.

The singling out of hostage taking was
the result both of a significant increase in the
number of such cases and the development of
international law in the field of countering in-
ternational terrorism.

Today, hostage taking, along with other
terrorist crimes, poses a threat both to the
entire world community as a whole and to
an individual state in particular. Without di-
minishing the importance of the individual
personality of the hostage, characterized by
such benefits as life and health, we empha-
size that the distinguishing feature of this
crime is the object-public safety. Problems
of qualification of crimes encountered in
practice call for an analysis of the genesis of
the hostage taking norm, examining the or-
igins of domestic legislation. This article is
devoted to the study of the search for legal
approaches of the Russian state on the crimi-
nalization of hostage taking.
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“Mockosckutl cocyoapemeennulii ynueepcumem um. M. B. Jlomonocosa
Poccuiickas @edepayus, Mocksa

SPoccutickutl 20cy0apcmeennvlll yHueepcumem Hegmu u 2a3a
(Hayuonanvnulil uccieoosamenvekuil ynueepcumem umenu M. M. I'yoxuna)
Poccuiickas @edepayus, Mocksa

AHHoTaumsa. IIupokass pacnpocTpaHEHHOCTh NMPECTYIUIEHUH TeppopUCTHUECKOM Ha-
MIPaBICHHOCTH, a TaKkkKe MpoOiieMbl KBadu(pUKAIIMY 3aXBaTa 3aJ0)KHUKOB U OTTpaHIUe-
HUS OT CMEXKHBIX COCTABOB SIBIIAIOTCS Ha CETOJHSIIHUHN JIeHb aKTyaJbHBIMHU JUIs Hay4-
HOTO HccieloBaHus. TeopeTuueckue U MPaKTUIeCKUe acleKThl, CoAep Kaliecs B HOpMe
00 yTOJOBHOI OTBETCTBEHHOCTH 3a 3aXBaT 3aJO)KHHKA, HMEIOT JOJTYIO U HEOTHO3HAT-
HYI0 UCTOPUIO, TPeOYIOT UCCIIEIOBaHUs IeHe3Uuca HOPMbI O 3aXBaTe 3aJI0KHUKA U MPaK-
THKE ee IpUMeHeHUs. B paboTe mpUBEICHBI TOIHKO 3HAYNMBIC TTAMSATHHKA OTCUCCTBEH-
HOM IOpUCIIPYIEHIIMH, COAEpIKaIe HOPMbI 00 yroJOBHOM OTBETCTBEHHOCTH 3a 3aXBat
3aJI0KHUKOB, OT UCTOKOB JI0 HACTOSIIEr0 BpeMeH!U. MeTooI0Tus: AeAyKIMs, UHYKLHS,
METOJBI CHHTE3a, aHaJIH3a, HCTOPUIECKOTO U (POPMAITEHO-JIOTHYECKOTO UCCICIOBAHNS.

BemBonsr: 1. Vcropust mpruMeHEHHST HOPMBI 00 YTOJOBHOW OTBETCTBEHHOCTH 32 3aXBaT
3aJIO)KHUKOB COIPsDKEHA Ha BCEX dTallax ¢ MpodieMamMu KBadH(UKAIMU. DTH Tpooiie-
Mbl HEOJJHO3HAYHbI U BBIPAXKEHbI TE€M, UYTO 3aKOHOJAATENb MO BO3EHCTBUEM BHEIIHUX
U BHYTPEHHUX (PaKTOPOB IOIYCKAET OMIMOKH B CHCTEMAaTH3allMH U KOAU(DUKAIIMN YTO-
JIOBHOT'O 3aKOHA, YacTO yTpauyuBasi FPpaHN MEXy HOPMOH M CMEXHBIMH cocTaBamH. 1oz
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BHENIHUMHU (PAKTOPaMH MOXKHO TTOHMMATh U HOPMBI MEKIYHAPOIHOTO MpaBa O 3axBare
3aJI0KHUKOB, KOTOPBIE, OKa3bIBasi BO3zeiicTBie Ha HanmnoHanbHOE mpaBo CCCP, taxxke
TIEPEKUBAIT ATAITBI CBOCTO PA3BUTHS, CO37[aBasi HOPMbI METOJAMHU «IPOO M ONIHOOKY.
Hampumep, HopMa He pacnpocTpaHsIach, €CIIHM 3aXBaT COBEPINAJICS B TPEENIax OHOTO
TOCy/lapcTBa W 3aJIOKHHK W BUHOBHBIC JIMIAa OBUIM €ro rpakaaHamu. 2. AHaiau3 o(u-
[MaTBbHOW CTATHCTUKH: OT €IUHUYHBIX MPECTYIUICHUH COBETCKOTO TIEpHO/Ia, TTOCTIIepe-
cTpoeyHoro OymMa mMaccoBO# MpecTymHOCTH 90-X TOOB MPOIIIOTO CTOJIETHS, BHI3BAH-
HBIX TTOJIMTUYECKAM KPU3HCOM, JIO CTATUCTUYECKOTO CMaja U CPABHUTEIBHO CIaKEHHOU
paboTHI TOCYNAPCTBEHHBIX CTPYKTYp meproaa 2000-X rofoB, MO3BOJSET CIEIaTh BBIBOJ
0 HMMEIONIUXCS MMOpOKaxX WCUYUCIeHUs. 3. BBeneHus KaTteropuu «oOImecTBeHHas 0e30-
MAaCHOCThY TPHBENIA K 3HAYUTEIILHOMY CHIDKCHUIO CTAaTHCTUYECKHX TTOKa3aresieil BBU-
Iy KBATH(DUKAIIMU Yepe3 CMEKHBIC COCTaBbl. B CBSI3M ¢ 3THM, 110 MHEHHIO TIPABOBEIIOB,
CHIDKCHHE 3aXBaTOB 3JI0)KHUKOB NMEET TEXHUYECKUN WU CTAaTHUECKUI Xapakrep. ITo
CIOCOOCTBOBAJIO TPOMOPIIMOHATIFHOMY YBEIIMYCHUIO KBATU(UKAIMHA ITO0 CMEKHBIM CO-
craBaM. [IpoBenieHHOE HCCTIEIOBAaHUE TA€T OHTOIIOTMUECKOE TMPEACTABICHNE O PA3BUTHH
HOPMBI, PACKPBIBAET TEXHUKY 3aKOHOMCKYCCTBA ITPU KOHCTPYUPOBAHUHM HOPMBI O 3aXBaTe
3aJ10)KHUKOB. OHO 0a3upyeTCs Ha MaTepraax CylaeOHON MPAKTHKH 110 KOHKPETHBIM yTo-
JIOBHBIM JI€JIaM, YTO MOXET MPEJICTABISITE HHTEPEC JIJISl HCCIIEI0BATENIeH IaHHON HOPMEI.
YKka3zaHHbIC MPUMEPBI IEMOHCTPUPYIOT HAJTMUKE OIMHOOK MPABONPUMEHUTEIIS MPU KBa-
JTU(UKAIMKA TTPECTYTUICHUH TEPPOPUCTHUCCKON HAMPABICHHOCTH, YTO MOXET OBbITh BOC-
MPHUHATO MPAKTUYCCKUMH PAaOOTHUKAMU B KAY€CTBE YUCOHO-METOAMYECKOTO MaTepHraa.
CTaThsi MOXKET TOCTYKUTh HCTOYHHKOM HAaydHOW MH(OpPMAIMK JJISl CTYICHTOB FOPHIH-
YECKHUX BY30B, aCIUPAHTOB M COWICKATEIIEH, a TaK)Ke ISl HAyYHBIX COTPYIHUKOB, 3aHH-
MAIOIIUXCS UCCIIEJIOBAHUEM HAIIMOHAJILHOTO YTOJIOBHOTO 3aKOHOIaTeNbecTBa Poccuiickoit
depepanui.

KuroueBble cjioBa: YroloBHBIH KOJEKC, MPOOIEMbI KBATU(UKAIIMH, YTOJIOBHAS OTBET-
CTBEHHOCTB, TEHE3UC HOPMBI, 00IIIECTBEHHAS! 0€301IaCHOCTD, TEPPOPUCTHICCKHUN aKT, 3a-
XBaT 3aJI0’)KHUKOB, YTOH BO3TyIITHOTO CYJIHA.

Hayunas cnenuansaocts: 12.00.00 — ropuanueckue HayKu.
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Introduction

It is known that criminal situations in dif-
ferent regions can vary in their intensity and
specific manifestations of criminal activities,
so the interest of researchers in the specifics of
crimes and criminal situations in each region
of the country is only but natural. As for crimes
in the Siberian Federal District, a number of
books and articles published in the recent de-
cades have been devoted to their study. They
mainly relate to the issues of organized crime
(Ostrovskikh, Kochedykova, 2018; Khristiuk,
2008; Shotkinov, 2004). However, no less im-
portant is the study of specific types of crimi-
nal activities, since they can reveal both com-
mon and varying features (Dubonosov et al.,
2019; Rolik, 2010, etc.).

Transnational crimes represent a special
category of criminal activity, the manifesta-
tions of which are also diverse. Such crimes
differ not only in corpus delicti, but also in the
characteristics of the subjects of criminal activ-
ity, transnational criminal relations, the degree
of duration of implementation, etc.

Transnational criminal activity has its own
“hot spots”, which are the regions of the world
or of a state, where transnational crimes are
more frequent. The crisis conditions of national
economies, the growth of unemployment, and
the concentration of the unemployed in more
prosperous national regions, in which, without
finding a better use, they are involved in crim-
inal activities, facilitate the development of
transnational criminal activities at the national
level. Having been formed in one state, crimi-
nal organizations are then able to extend their
criminal activities to other states.

The significant threat caused by transna-
tional crime to the security of states encourag-
es theoretical debates involving the problems
of transnational crimes and their classification
(Albanese, 2011; Marmo, Chazal, 2016), their
specific manifestations: corruption (Stefanuc,
2011), money laundering (Jderu, 2016), crimes
in cyberspace (Buono, 2010, Velasco, 2015),
trafficking in human organs (Francis, Fran-
cis, 2010), child trafficking (Sorensen, Nuyts,
2007), illegal migration (Spena, 2014), et al.
The category of crimes related to illegal cross-
ing of the Russian Federation state border is

also important to characterize the manifesta-
tions of transnational criminal activity.

Theoretical framework

In 1995, the Ninth United Nations Con-
gress on the Prevention of Crime and the Treat-
ment of Offenders suggested a classification of
crimes consisting of 18 types, the latter vari-
ety of them being designated as “other crimes”
(ACONF.169.15.ADD.1). As this classification
does not include illegal border crossing we
may say that this classification is not exhaus-
tive, and therefore, it can be supplemented with
crimes under consideration.

The category of transnational crimes is not
specified in the Criminal Code of the Russian
Federation (1996), nor is the normative reg-
ulation of the place of criminal conduct. The
difference between the international legal clas-
sification of transnational crimes and the clas-
sification of crimes in the Criminal Code of the
Russian Federation does not facilitate a clearly
structured information data base, is not helpful
for a clear understanding of characteristics of
such crimes and treatment of facts in investiga-
tive and judicial practice.

Another problem to be taken into account
is the lack of a unified approach to the charac-
terization of transnational crimes as a special
category of crimes in jurisprudence.

Rather logical classification of crimes
crossing the borders is given by M. Marmo and
N. Chazal, who specify 1) domestic crimes that
cross borders, 2) international crimes, 3) trans-
national crimes (2016: 5). Thus, the locus and
vector factor is the leading one in highlighting
all the main features of transnational crimes.

An important problem in identifying spe-
cific manifestations of transnational crimes is
the semantic ambiguity of the terms “trans-
national” and “trans-boundary (cross-bor-
der),” which are often treated as synonyms.
Sometimes cross-border crimes are consid-
ered as a separate category of transnational
crimes (Godunov, 2008). However, it seems
necessary to bring these terms into a system.
Cross-border crimes are socially dangerous
acts, individual episodes and stages of which
are committed in the states with a common
border. Thus, the concept of “cross-border

-1611 -



Alexander G.Volevodz and Denis S. Khizhnyak. Illegal Crossing of the Russian Federation State Border...

crime” is narrower than the concept of “trans-
national crime,” cross-border crimes being a
kind of transnational crimes and having their
own characteristics significant for their inves-
tigation. Identification of the subcategories of
“cross-border crimes” determines the necessi-
ty for the designation of transnational crimes
committed in states that do not have a com-
mon border. It is logical to treat such crimes as
trans-territorial, i.e. as crimes committed in
states that do not have a common border. The
term trans-territorial already exists in the
research works, e.g., in economic geography.
Thus, discussing the issue of the necessity to
identify “central places” in the world, where
the process of globalization is most intensive,
AM. Trofimov and M.D. Sharygin state that
such centers and their networks form a space
that, on the one hand, is tied to certain places,
and on the other, is a trans-territorial one, be-
cause it connects places that are geographical-
ly separated, but intensively interacting with
each other (2009).

The modification of transnational crime
classification is both of practical and theoreti-
cal importance, since the taxonomy with only
one generic and one specific type is incomplete
according to the rules of logic.

The situational approach to comparing
the classification of transnational crimes with
that in the Criminal Code of the Russian Fed-
eration (1996) allowed us to divide the latter
into two groups: 1) unconditional transnation-
al crimes (those that always include a transna-
tional element), 2) conditional transnational
crimes (those that may acquire a transnational
character or may not). Besides, in transnation-
al crime investigation practice one can find
criminal acts, in corpus delicti of which one
can detect emerging (optional) transnational
elements.

Statement of the problem

The purpose of this article is to consider
the criminal situation and the features of crim-
inal activity associated with illegal crossing of
the Russian Federation state border on the ma-
terial of the Siberian Federal District.

The category of crimes connected with il-
legal crossing of the state border is enshrined

in Article 322 of the Criminal Code of the
Russian Federation (1996). According to the
contents of Parts 1 and 2 of this Article, illegal
crossing of the state border is understood as an
action made without valid documents granting
the right of entering the territory of the Russian
Federation or departure from it, or without the
proper permission received in the order provid-
ed for by the law of the Russian Federation, or
as crossing the Russian Federation state border
by a foreign citizen or a stateless person, whose
entering the Russian Federation is obviously
not allowed on the grounds provided for by
the Russian Federation laws. Part 3 of Article
322 of the RF Criminal Code states that illegal
crossing of the Russian Federation state border
may be committed by one person, or a group of
persons by prior agreement, or by an organized
group.

It is obvious that these crimes constitute
a specific category, and their implementation
may differ in the Russian Federation constitu-
ent entities, because these entities or their ad-
ministrative territorial units may have or have
no common border with other states. Admin-
istrative territorial units of the Siberian Feder-
al District have different remoteness from the
state border of Russia with other states. There-
fore, the study of the nature of manifestation of
criminal activity associated with illegal cross-
ing of the Russian Federation state border has
both practical and theoretical significance for
criminology, criminal law, and forensic sci-
ence.

Methods

Based on the principle of unity of the-
ory and practice we analyze the cases con-
sidered by the courts of general jurisdiction
and the Supreme Courts of the Republics in
the constituent entities of the Siberian Fed-
eral District from 2011 to 2018. One may
find these cases on two websites (Geourts.ru,
Sud.Praktika.ru). Although these databases
of court cases are obviously incomplete, we
identified 147 sentences passed under Article
322 of the RF Criminal Code. The analysis of
this number of cases and their nature make it
possible to achieve the outlined objectives of
the article.
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Discussion

The analysis of the cases shows that trans-
national crimes of the considered category
committed in the Siberian Federal District can
be both cross-border and trans-territorial. In
the former case, an illegal crossing of the Rus-
sian Federation state border can be carried out
using land vehicles (cars, buses, trains), or on
foot in a place, which is not meant for the le-
gal crossing of the border (as it often happens
in the Omsk and Novosibirsk oblasts, the Altai
Territory, and the Altai Republic), or on horse-
back (as in the Republic of Tuva). In the latter
case, the RF state border is crossed by air.

Cross-border crimes are committed by
foreign citizens, citizens of the Russian Feder-
ation, and stateless persons. The percentage of
the first category of persons accounts for 88.3%
of the total number of the analyzed cases. Only
7.5% of such crimes were committed by wom-
en and 5.4% — by groups of persons united by a
prior conspiracy, whereas the rest of them were
committed by men.

The geographical location of the Sibe-
rian Federal District determines the fact that
83.9% of illegal crossings of the state border
of Russia carried out by foreign citizens and
stateless persons were committed by natives
of Kazakhstan and China. In other cases, the
residents from Uzbekistan, Kyrgyzstan, Tajiki-
stan and Turkmenistan entered Russia through
the border of the Republic of Kazakhstan. Chi-
nese citizens illegally entered the territory of
the Siberian Federal District (Krasnoyarsk and
Irkutsk) by air.

The aims of committing crimes according
to their qualification by the courts were diverse.
Russian citizens illegally crossed the border to
purchase consumer goods in another state at a
lower price (that is, with a selfish motive) or to
return to the territory of Russia and continue
working, to commit a theft of other people’s
property (usually cattle), for illegal acquisition,
transportation and storage of drugs, and for
the purpose of fishing or hunting (especially in
Mongolia).

Foreign citizens and stateless persons il-
legally crossed the Russian Federation border
from a foreign state for the purpose of finding
better living conditions, obtaining a migration

card, extending their stay in Russia, visiting
relatives who are citizens of the Russian Fed-
eration, employment, evading criminal respon-
sibility for the crimes of which they were ac-
cused of in their native countries, and illegal
transportation of narcotic drugs.

Some purposes of crime commission are
specific for a certain constituent entities of the
Siberian Federal District. For example, illegal
border crossing for the purpose of cattle theft is
committed only on the territory of Mongolia by
the inhabitants of Tuva.

Most of the crimes were not completed
due to the circumstances beyond the control
of the offenders, as their actions were stopped
by border control officers or border patrol as
a result of timely detection of the existing ban
for a person to cross the state border of the
Russian Federation. The crimes committed
without valid documents for the right to en-
ter the Russian Federation and leave its ter-
ritory without proper permission obtained in
accordance with the legislation of the Rus-
sian Federation are numerous. However, 12%
of such crimes were detected after the crime
had already been committed. Those were
mainly the cases when offenders used forged
or someone else’s documents, or crossed the
Russian Federation state border bypassing the
existing checkpoints. These facts also indicate
the variety of ways of crime concealment: 1)
falsification — the use of forged documents, 2)
disguise when a person crosses the border by-
passing the checkpoints, 3) the combination of
falsification with disguise when a person uses
other people’s documents.

Materials of the studied cases give us the
reason to state that some criminal acts are char-
acterized by some degree of duration, and also
by a combination of various types of crimes
and administrative offenses allowing to char-
acterize such crimes as “criminal activity” —
the category of forensic science which unlike
the category of “crime” is characterized by
the above manifestations (Solov’ev, Kobzeva,
2001: 240-241).

The most common crimes under Article
322 of the RF Criminal Code are accompa-
nied by such crimes as theft (Article 158 of the
RF Criminal Code), illegal acquisition, stor-
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age, transportation, manufacture, processing
of narcotic drugs, psychotropic substances or
their analogues, as well as illegal acquisition,
storage, transportation of plants containing
narcotic drugs or psychotropic substances,
or parts thereof containing narcotic drugs or
psychotropic substances (Article 228 of the
RF Criminal Code), forgery, production or
turnover of forged documents, state awards,
stamps, seals or forms (article 327 of the RF
Criminal Code). Sometimes the illegal bor-
der crossing is accompanied by violating the
Code of Administrative Offences of the Rus-
sian Federation (2001) (Article 18.2 — viola-
tion of border regime in border zone and Arti-
cle 18.8 — violation of the rules of entering the
Russian Federation or the regime of residence
in the Russian Federation by a foreign citizen
or a stateless person).

Duration of crime commission is one more
characteristic feature of the category of “crimi-
nal activity”, which is a rather typical phenom-
enon in the sphere of its implementation. This
phenomenon can be exemplified by the cases
tried in the Siberian Federal District.

Example 1. In one of the cases considered
by the Karasuksky district court of the Novo-
sibirsk Oblast, 17 episodes of illegal crossing
of the Russian Federation state border by the
same person, a citizen of the Republic of Uz-
bekistan, were described. All the crimes were
committed in Karasuksky district of the Novo-
sibirsk Oblast and in the Altai Territory over
an extended period. In the court decision it
was stressed that every time this person had
crossed the state border of the Russian Feder-
ation without proper authorization obtained in
the manner prescribed by the legislation of the
Russian Federation.

Example 2. The Supreme Court of the
Republic of Altai considered the criminal case
against a group of five persons who illegally
crossed the state border of the Russian Federa-
tion from Russia to the Republic of Kazakhstan
and back using foreign passports belonging to
other citizens of the Russian Federation with
the registered residence in a settlement of the
border territory. According to the Agreement
between the Government of the Russian Fed-
eration and the Government of the Republic

of Kazakhstan this fact gives the right to those
who live in the settlements adjoining the border
to cross it without other permissions (Soglash-
enie..., 20006).

Example 3. The long-term nature of the
crime was found in one of the sentences of
the Oktyabrsky district court of Irkutsk. It de-
scribes the repeated trespassing of the state
border of Russia at air checkpoints by a citizen
of Tajikistan with false documents.

Conclusion

Transnational criminal activity is di-
verse and specific in its manifestations in dif-
ferent regions of Russia. It depends on their
geographical location. Thus, special consid-
eration of each type of criminal activity in
terms of its implementation in the constituent
entities of the Russian Federation is important
to identify the specifics of the criminal situ-
ation and the practice of crime detection and
investigation.

The distinction between cross-border and
trans-territorial crimes in the overall system
of transnational criminal acts is not only of
theoretical importance. It also contributes to a
more detailed analysis of the criminal situation
and the practice of investigating such crimes,
which is also important for improving the sta-
tistical processing of crime data in Russia as a
whole.

The analysis of cases considered by courts
and related to illegal crossing of the Russian
Federation state border on the example of the
Siberian Federal District revealed not only
the generic specifics of transnational criminal
activities (combinatorics of crimes during im-
plementation of criminal activity and its dura-
tion). The analysis also allows us to conclude
that in the investigative practice there are cer-
tain problems associated with identifying the
individuals, who are prohibited to enter Rus-
sia, and ways of crime concealing, as well as
the identification of the most frequently used
routes for bypassing the established border
checkpoints of the Russian Federation by the
criminals. This conclusion can contribute to
the development of specific measures in this
region of Russia aimed at improving the inves-
tigation practice.
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Introduction

The criminal justice system is often con-
sidered to be the main guarantor of retributive
justice (Dignan, 2005, 32; Karmen, 2010: 20).
In this regard, punishment is perceived as a
formal attribute of criminal law and the logical
conclusion of the criminal prosecution. This
view of punishment conceals its true nature,
which sometimes leads to serious misconcep-
tions. Therefore, punishment does not bring
the expected result, more scholars say that it
is undergoing crisis. The failure of the United
States’ criminal justice rehabilitation model has
prompted Martinson to point out the inefficien-
cy of this model in the article “What Works in
Prison Reform?’ (1974). Discussion of this arti-
cle led the researchers’ community to the more
general conclusion that ‘nothing works’ (Gar-
land, 2002: 58). Garland is right when he notes
that the role of punishment in modern society is
not at all obvious or well known. ‘Punishment
today is a deeply problematic and barely un-
derstood aspect of social life, the rationale for
which is by no means clear’ (1990: 3).

The way out of this methodological dead-
lock is to study punishment using a multidis-
ciplinary approach, whereby it can be consid-
ered as a ‘symbolic behavior’. Scholars have
already investigated the symbolism of crimi-
nal law, in particular, such components as the
symbolic function of criminal law, the way a
symbolic policy that is based on public fear of
crime influences criminal law, the society as
‘ostensible beneficiaries’ of the criminalization
of acts, that is, in fact, content only with pol-
iticians’ promises to the public (Beale, 2000).
The symbolic functions of penal legislation
were also considered. Their purpose is to sym-
bolically condemn crimes and criminals, and
manifest, in a legal form, the aversion to crimes
(Zimring, 2001). The symbolism of the death
penalty has also been studied (Semukhina and
Galliher, 2009). The material effects of capital
punishment, as far as society is concerned, are
negligible compared to the number of people
who are killed in traffic accidents every year.
Capital punishment is important as a sign from
which one can infer social attitudes and that is
meant to express them (Van den Haag, 1983:
273). For this reason, capital punishment is

primarily a political and cultural symbol (Gar-
land, 2010: 234).

The symbolism of criminal law is not lim-
ited by the aspects mentioned above. Crimi-
nal punishment is viewed as a cultural agent
(Garland, 1990: 249). In this regard, it can be
examined using the cultural psychology and
economics of crime as culturally determined
behavior that is based on rational choice. In
addition, studies of criminal punishment un-
derestimate the theory of social exchange,
which might consider punishment as reciproc-
ity-based behavior meant to become a symbol-
ic response to a crime. This article aims to fill
this gap using the examples of capital punish-
ment and imprisonment as the strictest forms
of criminal repression with the highest costs to
society.

The Effect of Punishment on Crime

Every year, hundreds of people around the
world are subjected to the death penalty, and
incarceration is widely used. The current pris-
on population is around 11 million (Institute
for Criminal Policy Research, 2019). It can be
assumed that the use of these penalties is dic-
tated by their effectiveness. But is this really
the case? The answer is ‘no’. Both capital pun-
ishment and imprisonment have been repeated-
ly criticized for their significant shortcomings,
some of which are discussed below.

In the long run, the application of the
death penalty has a habituation effect, where,
over time, even the most cruel executions are
considered by society to be an ordinary punish-
ment and loses its former influence on people’s
behavior (Beccaria, 1995: 63-64; Montesquieu,
1989: 84-85). In the United States, no correla-
tion was established between homicide rates
and the number of death sentences imposed
(Kvashis, 2008). Studies that used similar
criminal statistics from the United Kingdom
and Canada also support this conclusion (Dills
et al., 2010).

Findings indicate that convicts with same
characteristics (age, criminal record, type of
crime) are more likely to reoffend (Von Hofer
and Tham, 2013: 39). Many prisoners already
have a criminal record at the time when they
are convicted of a new crime (Cooter and Ulen,
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2011: 502). According to one hypothesis, a high
rate of recidivism is consistent with the rational
choice model. If an offender’s preferences are
stable, the degree of criminal activity usually
will not tend to decrease after a conviction.
Serving time in jail will only improve an of-
fender’s criminal skills, which will be an addi-
tional incentive to commit new crimes (Eide et
al., 2006: 215). Prisoners are actively involved
in the criminal subculture. One Russian study
notes that up to 80 percent of prisoners adhere
to the norms and traditions of criminal subcul-
ture (Ol’khovik and Prozumentov, 2009: 46).

The very atmosphere of a prison is often
contaminated by violence and cruelty, both be-
tween prisoners and between prisoners and the
prison administration. There are frequent cases
of outright bullying, where prison essentially
turns into hard labor camp to exploit prisoners
as slaves, accompanied by constant physical
and psychological violence (Tolokonnikova,
2013). In such a situation, talking about correct-
ing criminal behavior is simply blasphemous.
Imprisonment only cripples people physically
and morally, fostering cruelty and cunning in
them. As it was rightly noted, a prison is an
‘expensive way of making bad people worse’
(Garland, 2002: 132).

The likelihood of recidivism rapidly de-
creases five years after an offender is released
from prison. In the sixth year after their release,
the likelihood of returning to prison is equal
to that of conviction for those who have never
been previously prosecuted. It is not the fear
of punishment that keeps the criminal from
relapse, but successful resocialization (Bytko,
2018: 160-161).

The lack of significant correlation be-
tween the use of punishment and the number of
crimes committed has been repeatedly noted.
One reason for this is the comparative rarity of
punishment. Only approximately 3 percent of
offenses result in either a conviction or caution,
because less than 50 per cent of crimes are re-
ported to the police; just half of these reported
offenses are recorded as crimes; only around
25 per cent of these detected cases result in a
conviction (Dignan, 2005: 163, 190). To that
point, it should be added that potential crimi-
nals are, on average, more prone to take risks

than law-abiding citizens and, when they make
a decision to commit a crime, they take into
account the likelihood of getting caught and
the inevitability of punishment rather than its
severity (Cooter and Ulen, 2011; Harel, 2012).
Most people do not commit crimes by vir-
tue of their upbringing, not because they fear
punishment (Lynch, 2007: 101). Only about 15
to 20 percent of citizens do not commit crimes
for fear of punishment, while almost everyone
else does not do this for various moral reasons
(Lappi-Seppild, 2012: 20; Martsev, 2005: 50-
51; Shargorodskii, 2003: 270). The vast ma-
jority of people are not familiar with criminal
law or possible punishment for committing a
crime (Tonry, 2008: 286). Thus, in conditions
of limited knowledge, the deterrent effect of
punishment will be significantly distorted.
Surveys conducted in different countries re-
garding awareness of criminal law rules among
potential criminals found that about 18 percent
of them had no idea what the sanctions would
be, 35 percent would not pay attention to what
sanction would be for committing a crime, and
only 22 percent confirmed that they would take
into account what the punishment would be
(Cooter and Ulen, 2011: 496). Among convicts,
only 15.6 percent noted that they committed
a crime while fearing punishment, while 30.2
percent did not think about punishment at all,
27.5 percent did not fear punishment because
they were intoxicated, and 8.1 percent thought
they would avoid punishment (Bytko, 2018: 41).
It should also be added that there is no sci-
entific justification for the types and severities
of criminal punishments. They are used abso-
lutely arbitrarily, taking into account only com-
mon sense. In different countries, sanctions for
the same crimes vary significantly, which in
no way correlates with the success of criminal
policy. For example, in Russia, murder is pun-
ishable by imprisonment of 6 to 15 years, in
Germany — from 5 to 15 years. In France, this
crime is punishable by 30 years in prison, and
in Texas (USA) — by the death penalty. At the
same time, the murder rate per 100,000 people
in 2016 in Russia is 10.8, in Germany — 1.2, in
France — 1.4, in the US — 5.4 (UNODC, 2019a).
If the punishment really played a decisive role
in preventing murder, the picture would be
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completely different. It can be assumed that the
severity of punishment is determined by the
mentality of the nation, its culture, the nature
and degree of institutionalization of violence as
a way to solve socioeconomic problems.
Numerous studies convincingly prove
that criminal punishment does not have a sig-
nificant impact on crime (Kury and II’chenko,
2013). Therefore, crime rates and punishment
policies are fairly independent of one another
(Lappi-Seppéld, 2012; Lynch, 2007). It is not
punishment that affects criminality, but rath-
er the socioeconomic development of society
and its shortcomings, including property in-
equality, poverty, and family dysfunction. It is
no accident that the vast majority of prisoners
are homeless, unemployed, mentally ill, uned-
ucated, and raised in single-parent households
(Von Hofer and Tham, 2013: 40). Moreover,
in a number of countries (in Russia, for exam-
ple), the number of crimes committed by un-
employed people determines the overall crime
dynamics (Bytko, 2018: 68-70). Therefore, it
is fair to say that imprisonment is a punish-
ment for the poor (Lynch, 2007: 108). Why
then, is imprisonment so widely used and the
death penalty is not abolished? An explanation
should be sought in human behavior, the cor-
nerstone of which is symbolic social exchange.

Social Exchange and Culture

Society exists only because people believe
that the best way to solve problems is to com-
bine their efforts with other people’s efforts.
Otherwise, like many other species, human
beings would lead a solitary lifestyle or create
smaller groups. People tend to live together, be-
cause in this way, they mitigate costs and have
more opportunities. Reciprocity as a strate-
gy is more successful than other behaviors
(Rapoport, 1991).

Reciprocity is the exchange of certain
acts and benefits between people. According
to the theory of social exchange, social behav-
ior is an interaction in order to satisfy needs,
reinforced by rewards and avoidance of sanc-
tions. It is exchange of activities leading to
rewards and costs (Kultigin, 1997: 85; Ritzer,
2011: 421). The price of this way of life is mu-
tual dependence, reflected in social exchange

(‘you give it to me, and I give it to you’). Social
exchange suggests ‘that two beings are mutu-
ally dependent upon each other because they
are both incomplete, and it does no more than
interpret externally this mutual dependence’
(Durkheim, 1984: 22).

Crime and Punishment
as Elements of Social Exchange

The use of criminal punishment in re-
sponse to a crime can be considered as a special
case of social exchange. The understanding of
punishment as payment for a crime is repeated-
ly found in research. For example, punishment
can be regarded as a retribution that the guilty
man makes to each of his fellow citizens, for
the crime that has wronged them all (Foucault,
1995: 109). Punishment in criminal law is com-
pared to price in business (Jhering, 1913: 367).
Crime and punishment can be viewed either as
completely identical acts or as an equivalent
exchange of one act for another act (Sorokin,
2006: 207-208, 224). ‘If, therefore, the inflic-
tion of punishment can be regarded as a form
of barter, it is largely of a type which one par-
ty to the exchange controls by the imposition
of valid prices’ (Christie, 1968: 166). Crimi-
nal punishment is understood as an exchange
of the wrongs caused by the offender for the
deprivations and restrictions by which he must
‘pay’ for the wrongs. In this sense, criminal
punishment performs the same function as
money (Mitskevich, 2005: 304-305).

The exchange of punishment for a crime
was investigated in Pashukanis’s exchange
theory of law. In accordance with this theory,
law arises in the presence of communication of
separate isolated entities connected by equiv-
alent exchange. Crime is a special type of ex-
change, in which the exchange or contractual
relationship is established post factum, after an
intentional act by one of the parties. Accord-
ingly, the crime is exchanged for the equivalent
wrong inflicted on the offender: punishment
(Pashukanis, 1980; Shchitov, 2012). Becker
described the peculiarity of the ‘contract’ con-
cluded when committing a crime as follows:
“Those punished would be debtors in ‘transac-
tions’ that were never agreed to by their ‘credi-
tors’ ... (1968: 196).
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The Symbolism of Social Exchange

In the exchange process, one must identify
the objects to be exchanged and determine its
rules. In nature, there are no necessary tools
for this process. To solve this problem, a per-
son may use a system of significant symbols,
as his own behavior is symbolic (Faules and
Alexander, 1978). The origins of this behavior
lie in the enormous impact that culture has on
humans (Heine, 2015; Matsumoto and Juang,
2016). The cultural organization of behavior
does not imply a simple stimulus-response re-
lationship, but mediation by a sign. The sign is
used to streamline human behavior and ensure
communication (Cole, 1996; Vygotsky, 1999).

An example of symbolic social exchange
is economic relations. They are carried out
with the help of money, which has an artificial
cultural essence as well as rules for its use. For
example, metal coins and paper money are to-
kens. They have virtually no inherent value.
The reasons for their use in social exchange are
the acceptability of such an exchange (estab-
lished practice, anticipation of similar actions
of other people), legal tender (state support of
this commodity), and the relative scarcity of
money (McConnell et al., 2009: 631-634). Rec-
iprocity of exchange and trust in the economic
system are essential for the use of money as a
symbolic mediator. The indicated conditions
are characteristic of any type of exchange.

In order to organize the exchange of crime
and punishment, people also create a symbol-
ic space with the help of culture, since, in na-
ture, there are no criteria for determining the
balance of crime and punishment. Norms and
values determine the application of punish-
ment in response to a crime. As a result, this
exchange is deeply symbolic, as evidenced
by numerous examples. There are cases when
criminal punishment was applied not only to
people, but also to animals and even inani-
mate objects (Durkheim, 1984; Kantorovich,
2011). Such punishments included killing an
animal or throwing inanimate objects outside
the country (Plato, 1999: §73-874). Mutilation
as punishment is often also symbolic. In par-
ticular, in the Code of Hammurabi, removal of
the tongue was a punishment for denying one’s
adoptive parents. Amputation of a breast was

the punishment for a wet nurse who replaced a
dead child with a living one. If a son beat his
father, the Code demanded that his hands be
cut off (Volkov, 1914).

Punishment to an already deceased per-
son is also symbolic. In 1661, in Tayborne,
Lord Protector of England Oliver Cromwell
was posthumously executed; his remains were
hanged, drowned in the river, and quartered.
Similar practices were common in other coun-
tries. For example, in Russia, the boyar Ivan
Miloslavsky was also posthumously executed
(Tagantsev, 2001: 469).

In the modern world, symbolic punish-
ments still take place. Even if we are sure that
the guilty person will not commit a new crime,
he must still be punished to restore justice.
Thus, even when one offender completely lost
his eyesight, he continued to serve his term in
prison after being convicted of especially seri-
ous crimes (Kurchenko, 2017). As of January
1, 2017, there were 20,963 disabled convicts
who were serving their term in Russian pris-
ons. Materials regarding 3,491 prisoners were
sent to courts for release due to illness, and
1,683 people were released from serving sen-
tences in connection with disease. 2,635 peo-
ple died from diseases in prisons. More than
half of seriously ill convicts do not live to see
a court ruling or die in correctional facilities
after courts rejected requests for early release
(Zaborovskaya, 2018). This practice of treat-
ing prisoners is common in many countries.
In the US in particular, there is also a large
number of disabled people behind bars. Among
them there are mentally ill, paralyzed, wheel-
chair-bound, completely blind, and terminally
ill people (Megalli, 2015; Morgan, 2017; UN,
2009; Vallas , 2016).

The Symbolic Destruction
of Crime: Punishment as a Ritual

The punishment of an animal, the execu-
tion of a deceased person, as well as the impris-
onment of a person who is visually impaired
or terminally ill may seem meaningless. At
the same time, we sometimes perform similar
acts under the influence of emotions, which
are influenced mainly by the desire to even
the score like when one might hit a broken
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piece of equipment out of frustration. Taken
alone, these actions are ineffective, as an act
of aggression allows no catharsis. Aggressive
behavior only fuels aggression in the future
(Myers and Twenge, 2013: 386-390). But such
behavior, similarly to the punishment of the
‘delinquent’ equipment object, enables us to
control our emotions at a primitive level, par-
tially freeing the nervous system from the ten-
sion generated by stress.

In fact, we observe the same mechanism
with regard to punishments, which to a certain
extent are an embodiment of our emotions and
help release accumulated mental energy and
satisfy the need for retribution for a crime. For
example, after the verdict was released for the
Norwegian killer Andreas Breivik, who killed
77 people, victims said they experienced relief
(RIA Novosti, 2012). After a court decision was
made in the Russian Federation in the case of
the crash of the motor ship Bulgaria, in which
122 people died, relatives of the victims noted
that the punishment for the guilty brought them
moral satisfaction, and that they were ‘relieved’
after the court made a fair decision (Bakhti-
yarova, 2015). In the US, the serial killer Dan-
ny Rolling was executed by lethal injection; the
relatives of his victims said they finally felt re-
lief and even inspiration, and that now they can
calm down and live with the memories of their
dead relatives (Garland, 2010: 1-2).

Durkheim noted that the wrong that a
crime inflicts upon society is nullified by the
punishment (1982a: 33). The crime as such
cannot be eliminated or cancelled. That is why
a substitute is needed, a symbol, in regard to
which an act of destruction is carried out. The
relationship between the signifier and the sig-
nified is characterized by the transfer of emo-
tions caused by the crime. A symbol takes the
place of the signified and stimulates the cor-
responding emotions. Ultimately, punishment
embodies the symbolic destruction of a crime.
The object of punishment becomes a symbolic
substitution of collective emotions caused by a
crime, which are transferred from the irrepara-
ble wrong done by a crime to the object of im-
putation (stones, children, mentally ill) (Fauco-
nnet, 1928: 236-264; Gephard, 2006: 132-136).
In this regard, Giertsen reasonably believes

that punishment is a symbolic act which in its
essence cannot be equivalent to a crime and
does not relate to damage to the victim. Punish-
ment is only a sign that wrong has been done to
society, which must be compensated somehow
(cited in Christie, 2004: 84-85).

Punishment is a ritual that is performed
whenever a crime is committed. One of the
main functions of the ritual is an integrating
or connecting function, since with its help, the
society periodically updates and affirms itself
and its unity. The ritual is necessary for the
realization of solidarity and the interconnect-
edness of society. (Baiburin, 1993: 31) Punish-
ment plays the same role, as it is intended to
calm the society frustrated by a crime. Suffer-
ing from punishment is a sign indicating that
the sentiments of the collectivity are still un-
changed, that the communion of minds sharing
the same beliefs remains absolute, and in this
way the injury that the crime has inflicted upon
society is made good (Durkheim, 1984: 63).
For example, as advocates of the death penal-
ty have noted, it should be used as a sign of
respect for victims of murders, affirming the
importance of their lives to society (Garland,
2010: 293). Punishment is a kind of signal con-
firming that society as an association of people
for the sake of mutually beneficial cooperation
still exists. Society has no point if no one can
avenge the criminal.

Rituals of belonging and exclusion are in-
dications that you are being accepted within or
excluded from the organization and/or work
group (Harris and Nelson, 2008: 248). Accord-
ingly, for victims, punishment is associated
with a ritual of belonging, whereas for a crim-
inal it is a ritual of exclusion. The ritual nature
of punishment is instrumental in controlling
not only human emotions, but also public opin-
ion (Garland, 1990).

Psychological Trauma and Retaliation

Society uses punishment to appease crime
victims through symbolic retribution. This re-
action is typical, though not entirely effective.
The punishment of the guilty does not play a
significant role in the mental healing of the vic-
tims. The terrible injuries inflicted by the crime
are not treated with punishment. Decades lat-
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er, people can hardly endure their misfortune,
and even a criminal’s execution cannot com-
fort them (Panteleeva, 2016). To alleviate the
post-traumatic stress syndrome caused by the
crime, social support for the victim is neces-
sary, from family members, friends, and loved
ones. Indeed, for the victim to return to normal
life, it is important to publicly acknowledge the
traumatic event and to compensate for the dam-
age and bring the perpetrator to justice, which
helps to restore a sense of order and justice. At
the same time, this does not imply that equiva-
lent wrong or other severe punishment should
be inflicted. On the contrary, both recognition
and redress can be carried out only symbolical-
ly (Herman, 2015).

In the process of recovery, the victim
usually tries to resist the experience of grief,
masking it with fantasies of revenge, forgive-
ness, or compensation. In this fantasy, revenge
is a mirror image of the traumatic memory, in
which the offender and the victim change plac-
es. The revenge fantasy is a form of catharsis,
and although the traumatized person imag-
ines that revenge will bring relief, the repeat-
ed fantasies actually only increase his or her
suffering. Victims are extremely disappointed,
because revenge cannot change or compensate
the damage. Group discussions of various re-
venge fantasies demonstrate that the victim is
able to understand how little he or she really
needs revenge. The victim must give up the
fantasy of revenge for healing, but this does not
require abandoning the pursuit of justice (Her-
man, 2015).

Thus, the victim of crime actually needs
psychological assistance, which is artificially
replaced by punishment. All this would not be
so tragic if the price of this sinister ritual were
not millions of human fates. These are unnec-
essary victims of criminal justice.

There is no need for severe punishment
if it does not bring benefit, especially if it is
possible to meet the needs for retribution dif-
ferently, for example, by reconciling the vic-
tim and the offender. In the model of restor-
ative justice, this idea is fully implemented.
It is noteworthy that victims of crime who
have gone through restorative justice pro-
cedures believe that they have been treated

fairly. They were satisfied even with the sym-
bolic compensation of the damage caused in
the form of relatively small amounts of money
(Dignan, 2005: 154, 164). Since a human be-
ing is a symbolic creature, both beheading and
a fine can represent for us the ‘destruction’ of
the same crime — the question is largely about
the ability to control our emotions. It should
be recalled that in ancient times, many nations
punished murder by forcing the murderer to
pay a monetary fine to the relatives of the vic-
tim. Thus, the problem of the choice of pun-
ishment for the crime is entirely related to the
cultural characteristics of society.

In economic exchange, there is money
(symbols) that is actually provided with com-
modities that they signify in general, and there
is money (simulacra) that is not provided with
the signified (for example, with an artificial
increase in the money supply). The same phe-
nomenon is observed in another area of sym-
bolic exchange — in the sphere of criminal jus-
tice, in which there are also punishments that
are not provided with the real needs of society.
It is quite possible to remove them from cir-
culation, which will make it possible to save a
huge amount of resources. There are examples
of the abolition of the death penalty that are not
accompanied in the long term by an increase in
homicide rate and crime rate in general (Dills
etal., 2010; Kvashis, 2008; Mocan and Gittings,
2010). Therefore, it is worth thinking about fur-
ther reduction of penalties and their severity,
especially the death penalty and imprisonment.
At the same time, the devaluation of punish-
ment should be carried out only if we take into
account the real level of public confidence in
the criminal justice system. Otherwise, there
will be attempts to solve the problem by extra-
judicial means.

Commodities in the exchange
of punishment for a crime

Crime and punishment are included in
social exchange, which takes place only in the
cultural environment. Their balance is deter-
mined by commodities. In economics, the role
of the commodity is played by money, by which
objects of exchange are valued. In the exchange
of punishment for a crime, the role of the com-
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modity is claimed by money, as well as by a
person’s lifetime.

Sorokin believed that punishments and
rewards have a tendency to standardization.
The result is a unit of exchange that is mon-
ey. However, they have not yet been able to
replace all types of punishments and rewards
(2006: 225).

According to the exchange theory of law, a
fine involves monetary compensation for a con-
sequence, and imprisonment is subconsciously
associated with the idea of an abstract person
and human labor, measured by time. But in the
end, all crimes are measured by an individual’s
lifetime, which he or she will spend paying off
a fine or serving a sentence in prison (Pashu-
kanis, 1980: 120-123; Shchitov, 2012: 44-45).
Christie seems to share this approach, noting
it in relation to imprisonment: ‘We let the poor
pay with the only commodity that is close to be-
ing equally distributed in society: time’ (1982:
95). Conclusions on the exchange theory of law
were in fact confirmed by Becker, who believes
that the ‘[a person’s] only scarce resource is his
limited amount of time’ (1976: 6).

A person’s lifetime as a commodity in the
social exchange of crimes and punishments fits
quite naturally into the logic of the development
of society, its culture and, above all, the culture
of consumption. A human’s lifetime is the time
during which he is able to consume. The reason
for choosing such value is the existence of cul-
tural stereotypes. Time is the most important
factor in our lives in light of modern cultural
values. We often hear expressions that reflect
this, such as ‘we only live once’ or ‘getting the
most out of life’. This principle plays a decisive
role in determining the price of a crime.

The modern system of criminal penalties
is obviously focused on the time of a person’s
life as his or her main asset when punishment
is applied (for example, imprisonment, actual-
ly deprives a person of part of his life, a fine
deprives a person of time spent on earning
the necessary means for living). It is because
of this circumstance that imprisonment has
become so widespread, and the death penal-
ty continues to be imposed. These means are
used not to reduce crime rates, but rather to
deprive the perpetrator of a portion or the en-

tirety of his lifetime, to restore social justice,
to ensure the reciprocity and equivalence of
public relations. Human life is used as a mea-
sure not only in determining the severity of
the punishment, but also to assess the serious-
ness of the crime. Therefore, it is no coinci-
dence that society with its ‘quality of life’ is
regarded by legal scholars as a collective vic-
tim (Garland, 2002).

The Wellbeing of Society
and the Repressiveness
of Criminal Punishment.

An increase in income that partly results
from an increase in earnings raises the rela-
tive cost of time and of time-intensive com-
modities (Becker 1976: 113). Since a person’s
lifetime is the commodity in the exchange of
punishments for crimes, attitudes to the risk
of losing this commodity will also change as
society’s well-being increases. As a result, the
marginal harmfulness of punishment will in-
crease. Becker reasonably noted that the value
of the term of imprisonment gets bigger as the
income of the offender gets bigger: ‘Indeed, if
the monetary value of the punishment by, say,
imprisonment were independent of income, the
length of the sentence would be inversely re-
lated to income, because the value placed on a
given sentence is positively related to income’
(1968: 195; 1976: 65).

Increased well-being of society increases
the marginal harmfulness of the anti-benefit —
the criminal punishment — with its unchanged
formal meaning, which ultimately stimulates
the mitigation of criminal sanctions. Historical
data confirm this pattern.

For example, in ancient times and much
later, the death penalty was quite common, a
relatively ordinary phenomenon, because peo-
ple in those days sustained a miserable exis-
tence and did not value their lives. Individuals’
lives were likewise not valued by society or the
state. Therefore, it is no coincidence that up to
the 16"-17" centuries the death penalty was
widely used (Foinitskii, 2000: 130). It was not
viewed as a severe punishment as it is today
(Posner, 1985: 1211). In the 21st century, we see
a radically different set of ideas about the per-
missibility of repressive punishment, because
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the quality of human life has increased. Human
life is considered through the prism of the cur-
rent level of development of society, and there-
fore it is valued much more. As a result, the
death penalty is not currently applied in indus-
trialized countries (except the United States).
Many developing countries, including Russia,
have actually abolished capital punishment.

Incarceration and Standard of Living

If we analyze incarceration rates, we can
easily see its prevalence in countries with a
lower standard of living. With the exception
of the United States, the list of 100 countries
with the highest per capita incarceration rates
does not include any of the nations in the G7.
The industrialized countries of North America
and Europe are predominantly in the middle or
at the lower end of this ranking (Institute for
Criminal Policy Research, 2019). In the United
States, by contrast, the use of imprisonment is
widespread (Mass Imprisonment, 2001).

The reasons the United States occupies the
first place in this ranking lie in the actual value
of human life in this country. It should be re-
membered that in the United States free circu-
lation of firearms is allowed and that the death
penalty is permitted in a number of states. The
US is actively involved in armed conflicts. The
country has a high homicide rate, uncommon
for a developed country. In 2016, it amounted
to 5.4 murders per 100,000 people. In com-
parison, the next G7 country in the ranking is
Canada with a homicide rate of 1.7 per 100,000
people. (UNODC, 2019a) The United States
has a high level of interpersonal violence, in-
cluding deadly violence, which is due not only
to the armed population, but also to the tradi-
tion of tolerance of private violence, which was
formed in the absence of effective state control.
As a result, the application of the death penalty
in this country does not bring the expected re-
sults. On the contrary, the states that have abol-
ished the death penalty have a lower murder
rate than the states that have retained this pen-
alty (Garland, 2010). Since the death penalty
devalues human life for society, the application
of this punishment stimulates murders.

Societal approval of violence determines
the relatively low value of human life in the

United States, which is naturally found in the
widespread use of imprisonment. If citizens are
willing to buy weapon, then they are presum-
ably ready to use it and to kill a person. This
willingness is changing the system of values.
The same thing happens at war, when a soldier
who takes weapon is mentally preparing to be-
come a murderer, and it is the war that devalues
human life, which opens up the possibility for a
variety of atrocities.

Evidence of the link between living stan-
dards and the use of imprisonment includes the
existence of an established negative correla-
tion between social security spending and the
number of prisoners in the United States. In the
states where social security costs are higher,
the number of prisoners is lower (Beckett and
Western, 2001). Obviously, the higher the costs
mentioned, the higher the living standards, the
more human life is valued, the lower incarcera-
tion rates will be.

The Link Between Homicide
and Incarceration

In support of the hypothesis of the impact
of living standards on the severity of punish-
ment, I conducted a study of the correlation
between murder rates and the imprisoned pop-
ulation (UNODC, 2019a; UNODC, 2019b). The
study showed that the use of this punishment
correlates with murder rates.

A significant correlation between these
indicators is noted in Europe. All countries in
the region (29 countries and territories) were
examined using the available of data for 2016
(Table 1). The results established that the lin-
ear coefficient of correlation on the Chaddock
scale is 0.8, a high rate of correlation .

Data from 2003-2016 were also examined
by applying the above methodology (Table 2).
As you can see from the data, the number of
murders is significantly correlated with the use
of imprisonment.

It should be noted, however, that murders
constitute a small part of the overall crime rate.
For example, in Russia in 2018 they accounted
for only about 1.1 percent of all convicts (Judi-
cial Department at the Supreme Court of the
Russian Federation, 2019). While murderers
are not the dominant group among criminals,
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Table 1. Number of prisoners and victims of homicide in Europe per 100,000 persons, 2016

Number of prisoners

Number of victims

Country (Territory) per 100 thousand inhabitants t%iﬁzznlglglehzgt;g?s
Bulgaria 103.0 1.1
The Czech Rebuplic 211.9 0.6
Hungary 181.1 2.1
Poland 187.2 0.7
Romania 138.8 1.2
Russian Federation 438.0 10.8
Slovakia 183.7 1.0
Denmark 59.7 1.0
Finland 57.4 1.4
Iceland 373 0.3
Ireland 78.4 0.8
Lithuania 233.7 5.2
Sweden 60.1 1.1
Great Britain (England and Wales) 143.6 1.2
Great Britain (Northern Ireland) 75.5 1.0
Great Britain (Scotland) 139.7 1.2
Albania 206.0 2.7
Croatia 73.8 1.0
Greece 85.4 0.8
Kosovo 90.7 1.6
Montenegro 178.7 4.5
Portugal 134.1 0.6
Serbia 121.0 1.4
Slovenia 63.0 0.5
Spain 128.4 0.6
Austria 99.1 0.7
France 105.8 1.4
Germany 78.5 1.2
Switzerland 78.0 0.5

the more murders, the less valuable a person’s
life is in a particular country, and the more of-
ten incarceration is used. The number of mur-
ders itself cannot directly affect the number
of prisoners. This indicator simply reflects the
value of human life.

Data for the year 2010 were also studied
for countries (territories), grouped geographi-
cally (America, Africa, Europe, Asia, Ocea-
nia). This period was chosen because statistics

on the greatest number of countries (territories)
were available. In all regions except Europe,
the correlation of incarceration and homicide
was noted as weak at 0.1.

Attempts to apply economic criteria yield
a different result. Using indicators such as
GDP per capita at purchasing power parity in
2010 (International Monetary Fund, 2019) and
taking into account the availability of data on
the number of murders and prisoners per 100
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Table 2. Correlation of murders and imprisonment in Europe, 2003-2016

The number of countries

Linear correlation coefficient

Year or territories sampled for murders and imprisonment
2003 31 0.8
2004 41 0.8
2005 41 0.8
2006 40 0.9
2007 38 0.9
2008 42 0.9
2009 39 0.8
2010 43 0.6
2011 40 0.6
2012 40 0.6
2013 40 0.9
2014 42 0.9
2015 35 0.8
2016 29 0.8

thousand, people in the sample of the first 100
countries and territories (Table 3), the study re-
veals a moderate correlation of 0.4. A similar
correlation of 0.4 is found in a sample of the
first 70 countries and territories. In the sample
of the first 50 countries and territories, the cor-
relation is estimated to be salient and its indi-
cator is 0.6. Finally, in the sample of the first 20
countries and territories, there is a high coeffi-
cient of correlation, 0.8.

Countries and territories in which the
studied indicators are not correlated or mod-
erately correlated are likely to experience
economic difficulties with an increase in in-
carceration (for example, Brazil, Jamaica, Do-
minican Republic, Colombia, Namibia, South
Africa, Venezuela). There are exceptions
among more developed countries (territories),
in which these indicators also moderately cor-
relate. In this case, we may be dealing with
an artificial restriction (for example, Finland)
or an extension of the use of incarceration
(for example, the USA, Singapore, Taiwan,
Macau), possibly for political or cultural rea-
sons. Thus, the greater the economic poten-
tial of the state for the use of imprisonment,
the greater the correlation of murder with this
punishment.

Reducing the Society’s Tolerance
for Violence

Raising the standard of living may de-
crease the severity of criminal punishment.
However, there are factors that objectively
inhibit its deflation. The study of the evolu-
tion of views in the juries of Great Britain
from the end of the 18" century to the begin-
ning of the 20™ century showed that, during
this period, the perception of violence in so-
ciety changed: people became less tolerant of
violent crimes due to cultural and institution-
al changes. This was partly the result of the
recognition of the state as a subject that is
exclusively entitled to use violence (Klingen-
steina et al., 2014).

One of the evidence of the decrease of
tolerance to violence in modern society is a
study conducted in Japan. The study recorded
a decrease in violent crime, including murder,
in the period from 1980 to 2015 and a simul-
taneous increase in panic among those people
who believed that the country was becoming
more dangerous. The number of such people
increased from 50 to 85 percent. A particular
trend in media coverage of murders was identi-
fied: the rarer the murders, the greater the sen-
sational coverage in the media. To this point,

-1628 -



Oleg N. Bibik. Punishment and Symbolic Social Exchange: The Unnecessary Victims of Criminal Justice

Table 3. Number of incarcerated individuals and homicide victims in the world based on the
IMF’s GDP per capita purchasing power parity rating, rate per 100,000 persons, 2010

Country (Territory)

Number of victims of homicide
per 100 thousand inhabitants

The number of prisoners
per 100,000 inhabitants

1 2 3
China, Macau 0.4 173
Luxembourg 2 134.1
Brunei Darussalam 0.3 97.5
Singapore 0.4 268.1
Kuwait 2 139.4
Norway 0.6 72.9
Switzerland 0.7 73.6
USA 4.8 738.4
China, Hong Kong 0.5 144.6
Netherlands 0.9 86.1
Ireland 1.1 93.3
Austria 0.7 104.8
Sweden 1.0 72.9
Denmark 0.8 71

Australia 1.0 134.3
Germany 1.0 87.6
Belgium 1.7 96.5
Bahrain 0.9 88.6
Canada 1.6 115.6
Iceland 0.6 521
Finland 22 62.7
China, Taiwan 0.8 2827
France 1.3 96.1
Great Britain (England and Wales) 1.1 150.8
Great Britain (Northern Ireland) 1.3 81.2
Great Britain (Scotland) 1.9 149.3
Japan 0.4 56.8
Cyprus 0.7 57.2

Italy 0.9 116

Puerto Rico 27.4 293.1

Spain 0.9 158

New Zealand 1.0 193
Libya 3.1 214.6
Trinidad and Tobago 35.6 277.9
Bahamas 26.1 354.2
Israel 2 271.9
Greece 1.5 107.9
Malta 1.0 140.3
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Continued Table 3

1 2 3
Slovenia 0.7 66.1
The Czech Rebuplic 1.0 207.9
Portugal 1.2 111.1
Slovakia 1.5 185.6
Saint Kitts and Nevis 40.8 548.2
Hungary 1.4 164.5
Estonia 53 2547
Poland 1.1 2149
Antigua and Barbuda 6.3 311.6
Lithuania 7 292.6
Malaysia 1.9 136.5
Kazakhstan 8.5 336.2
Seychelles 9.8 472.6
Croatia 1.4 119.3
Chile 32 354
Latvia 33 320
Turkey 4.2 166.2
Uruguay 6.1 257.8
Venezuela (Bolivarian Republic of) 45.1 140.6
Romania 2 138.2
Barbados 11.1 325.5
Lebanon 3.8 116.7
Azerbaijan 2.3 243.2
Belarus 4.2 418.3
Mexico 22 160.3
Bulgaria 2 126.7
Mauritius 2.6 196.2
Panama 12.6 3443
Brazil 22 261.2
Montenegro 2.4 2334
Thailand 54 3137
Maldives 1.6 2277
Botswana 15 347.7
Serbia 1.4 124.2
Costa Rica 11.6 231.9
Algeria 0.7 1357
Iraq (Central Iraq) 9.7 94.9
Saint lucia 25.5 304.8
South Africa 30.8 316.6
North Macedonia 2.1 121.5
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Continued Table 3

1 3
Dominican Republic 209.6
Grenada 418.4
Colombia 337 183.9
Dominica 412.9
Saint Vincent and the Grenadines 229 950.5
Paraguay 11.9 99.8
Bosnia and Herzegovina 73.7
Albania 158.4
Jordan 117.4
China 121.1
Ecuador 17.6 79
Namibia 14.4 195.6
Indonesia 48.6
Sri Lanka 128.8
Kosovo 75.1
Ukraine 336.4
Mongolia 273.6
Fiji 127.6
Georgia 5597
Morocco 200.2
Armenia 178.7
Philippines 101.8

despite a stable homicide rate in 2004, these
was increased criminal liability for murder un-
der aggravating circumstances (‘heinous mur-
der’) (Morozov, 2016: 35-37, 43).

Another proof of the above mentioned idea
is revealed in a sociological survey conducted
in Japan in 1977, 1997, and 2015 on the social
attitudes to crimes. Its data show that public
concern regarding crimes involving violent
death changed little and even tended to slightly
increase. At the same time, the public started
to perceive crimes that did not lead to violent
death, in most cases, as less dangerous (Moro-
zov, 2016: 270).

On the one hand, criminal punishment is
becoming less severe, as society is increas-
ingly horrified and disgusted by violence.
But on the other hand, the more despicable
some acts seem to us, the more we may feel

legitimized to inflict pain on those who per-
form them (Durkheim, 1982b: 38; Ruggiero,
2013: 291).

Decreased tolerance for violence has al-
ready led to significant changes in criminal
policy. For example, in France, scholars note
a change in the characteristics of a typical
prisoner. While in 1980, he or she was most
likely a thief, in 2010 he or she was most like-
ly a rapist, murderer, or drug dealer. At the
same time, for the noted period, the number
of highly violent crimes did not change and
remained very low. Against this background,
punishment for serious violence has been
made more severe (Robert, 2013). A similar
situation exists in Sweden, where imprison-
ment is most often linked with crimes re-
lated to drugs, violence, and sexual assault.
Although homicide and manslaughter have
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declined slightly since the 1980s, the number
of prisoners sentenced to life imprisonment
has increased dramatically. (Von Hofer and
Tham, 2013) In Germany, there is also an in-
creased attention of society and media to the
problem of violent crimes, as well as sexu-
al offenses. Individuals convicted of these
crimes are more likely to receive a prison
sentence and tend to receive longer sentences
(Dollinger and Kretschmann, 2013).

A similar trend is developing in Russia,
where prisoners are mostly convicted of violent
crimes, especially murder. In 2018 there were
460,923 people in adult correctional institu-
tions, among those 91,130 people (19.8%) had
been convicted of murder, deliberate serious
bodily harm — 46,167 people (10%), rape or
violent sexual actions — 21,465 people (4. 7%),
robbery — 23,409 people (5.1%), robbery with
violence — 29,547 people (6.4%) (The Federal
Penitentiary Service, 2019).

On the one hand, the improvement in the
living standards of country softens criminal
penalties, and on the other hand, it tightens
them in relation to violent crimes. As a result
of increased well-being, we value our lives and
health more and demand increased protection.

Conclusion

Like our ancestors, who punished inani-
mate objects and animals, we punish even in
cases where punishment would not bring any
benefits beyond short-term relief. Punishment
as a way to get rid of negative emotions caus-
es serious and unjustifiable wrong to society.
There is no sense in denying that in some cas-
es it curbs the growth of crime, for example,
in the case of serial killers or professional
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AHHoOTanusi. B naHHOW cTaTbe HccienyeTcs CyIIHOCTb YIOJIOBHOIO HaKa3aHMs
B KAueCTBE JJIEMCHTA CHMBOJHYECKOTO COIMAIBHOTO OOMEHAa Ha OCHOBE TCOPHHU
COLMANEHOTO 0OMEHA M KYIBTYypHO-HCTOPHUCCKON TICHXOJIOTHH Ha TIPIMEPE CMEPTHOU
Ka3HN W JUIIeHUs cBoOombl. CrenaH BBIBOA, YTO DKBHBAJCHTOM IIPH TaKoM OOMEHE
BBICTYIIA€T BpeMs JKU3HU 4elloBeKa. B cBA3M ¢ 3TUM cMmepTHas Ka3Hb U JIMIICHHE
cBOOOIBI IPIMEHSIOTCS Yalle B CTpaHax ¢ 0ojiee HU3KAM YpOBHEM XH3HH. 110 3Toif xe
MPUYMHE JUMHAMMKA HCIIOJIB30BAaHUS JIMILIEHUS CBOOOABI KOPPEIUPYET C JUHAMUKON
youiictB. Yem Oombine yOWIICTB, TEM MEHBIIE CTOMMOCTh JKH3HH YCIIOBEKa
B KOHKPETHOI CTpaHe, TeM yalle B Heil mpuMeHsieTcs auieHue cBooomsl. [losblenne
YPOBHSI JKM3HU YBEJIMYUBACT NPEACJbHYIO0 BPEIHOCTb YIOJIOBHOIO HaKa3aHHs, 4TO
CTUMYJIHPYET €r0 cMATdeHue. Bmecte ¢ TeM mporiece aeIsnuy yroloBHOTO HaKa3aHUs
32 HACWJIbCTBEHHBIEC MPECTYIUICHUS 3aMeIJISeTCsl BBUAY YMEHBLICHHUS B COBPEMEHHOM
o0IIecTBE TONCPAHTHOCTH K HACKITHIO.
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Hayunas cnenuansHocTs: 12.00.08 — yroiaoBHOe IIpaBO U KPUMMHOJIOTHS, YTOJIOBHO-
UCIIOJIHUTENBHOE TIPaBo.



Journal of Siberian Federal University. Humanities & Social Sciences
2020 13(10): 1638-1643

DOI: 10.17516/1997-1370-0669
VIIK 328.185

Far Eastern Federal University
Vladivostok, Russian Federation

Received 06.08.2020, received in revised form 31.08.2020, accepted 25.09.2020

Abstract. Today the corruption has become a major threat for the national security. Not
only individual corrupted officials and embezzlers turn against Russia, but also a huge and
powerful corruption system. Analysis of the corruption as a negative social phenomenon
shows that it implies the totality of all corruption acts, all corrupted officials, as well as an
entire independent corruptogenic system. This system often lacks the attention of analysts.
Corruption has now acquired a systemic character in Russia. The institutions involved in
the study of the corruption phenomenon in Russia include the Law School of Far Eastern
Federal University, where in June 1997 the Vladivostok Centre for the Study of Organized
Crime was established as part of a wider initiative of American University’s Transnational
Crime and Corruption Center (TraCCC) to create and support United Research Centres on
Organized Crime in Eurasia. The Centre researchers study the patterns and development of
organized crime as well as methods of defeating the socially devastating manifestation of
organized crime and the closely associated phenomena of corruption, money laundering,
contract killings, illegal narcotics trade, etc. The Vladivostok Centre has produced a
large body of research, analysis, translated international literature and popular scholarly
works; it has prepared a number of books, textbooks, and academic articles, including
many concerning corruption. The inefficiency of the state’s efforts to combat corruption
is explained by the fact that the main corruption-causing factors remain unaddressed.
They include deformation of the political sphere (privatization of the state, the absence of
a real separation of powers, the dominance of the executive branch of government over
all others, lack of necessary rotation, irreplaceable officials, lack of transparency, the
presence of “shadow” power and “shadow” law).

Keywords: corruption, causes of corruption, anti-corruption preventive measures, anti-
corruption enlightenment, anti-corruption competences.

Research area: law.

Citation: Nomokonov, V.A. (2020). Corruption system against Russia. J. Sib. Fed. Univ. Humanit. Soc.
Sci., 13(10). 1638—1643. DOI: 10.17516/1997-1370-0669.

© Siberian Federal University. All rights reserved
* Corresponding author E-mail address: nomokonov(@rambler.ru
ORCID: 0000-0002-5154-0408

-1638 -



Vitaly A. Nomokonov. Corruption System against Russia

Introduction

Among those institutions that did not shy
away from the study of the corruption phe-
nomenon in Russia was the Law School of Far
Eastern Federal University, where in 1997 the
Vladivostok Centre for the Study of Organized
Crime was established and where it functions
today'. The Center was founded within a wider
initiative of American University’s Transna-
tional Crime and Corruption Center (TraCCC)
to create and support United Research Centres
on Organized Crime in Eurasia. The Centre re-
searchers study the patterns and development
of organized crime as well as methods of over-
coming the socially devastating manifestation
of organized crime and the closely associated
phenomena of corruption, money laundering,
contract killings, illegal narcotics trade, etc.
The Vladivostok Centre has produced a large
body of research, analysis, translated interna-
tional literature and popular scholarly works;
moreover, it has prepared a number of books,
textbooks, and academic articles, including
many concerning corruption.

Today we are all witnessing an unprece-
dented range of publications on anti-corruption
topics and the revitalization of various corre-
sponding public forums in Russia. Contem-
porary Russia is characterized by an unparal-
leled growth in publications and rejuvenated
anti-corruption activities done by numerous
actors of civil society. In my opinion, this ten-
dency is not so much a fashionable trend but
rather a reflection of an appropriate reaction to
the corruption phenomenon in Russia and the
growth of public expectation of reduced cor-
ruption. This is seemingly not so much a trib-
ute to market conditions but a real indicator of
the seriousness of the corruption situation in
Russia and, accordingly, the growth of anti-
corruption expectations in society. We also see
that a cardinal turning point in the fight against
corruption has not occurred so far.

More than that, I personally think that de-
spite a whole package of anti-corruption legal
measures, the introduction of National Strate-
gy and National Anti-Corruption Plans, spe-

! Similar Centres have also been established over the years
in Moscow, St. Petersburg, Ekaterinburg, Irkutsk, Saratov, in
Ukraine and in Georgia.

cialized anti-corruption units in government
and administration, regardless of the frequent
high-profile arrests of the most senior corrupt-
ed officials, corruption continues its destruc-
tive work and increasingly weakens the state
more and more. Not only individual corrupted
officials and embezzlers come down on Russia
but huge and powerful corruption system.

This is a result of that, first of all, major
corruptogenic factors remain outside the influ-
ence of state and public institutions and these
factors themselves have been neither fully re-
alized, nor studied deep enough. Most works
on anti-corruption topics suggest that all what
is covered is well known but key reasons of this
negative phenomenon are reduced to the greed
of officials and the imperfection of laws. There
is a question, why the greedy officials still con-
tinue to occupy the halls of power, why the leg-
islation does not improve?

Theoretical framework

One should say that there is no adequate
understanding of corruption, even despite the
known per se legislative definition. It should be
clarified that the Federal Law “On Combating
Corruption” (2008) defines corruption not as
a social phenomenon but as an individual cor-
ruption act. They need to be distinguished. But
the definition of corruption acts comes down to
listing its various forms. All of them consist,
as applied to individuals, of unlawful use by a
person of his/her official position possibilities
contrary to the legitimate interests of society
and the state in order to obtain property bene-
fits or illegal provision of such benefits to this
person by other persons.

It is noteworthy that such an interpretation
is narrower than that given in the UN Conven-
tion against Corruption (2003): here the focus
is on the goal of obtaining any unlawful, not
just property, advantage. Therefore, I’d support
the proposal to clarify the legislative definition
of corruption as a separate act and a broader
interpretation of the purpose of such an act.

As for corruption as a negative social phe-
nomenon, it implies the fotality of all corrup-
tion acts, all corrupted officials, as well as an
entire independent corruptogenic system. This
system often escapes the reasoning of analysts.
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The wide scope and deep penetration of cor-
ruption into all the tissues of the social organ-
ism requires paying attention to a system of
corruptogenic relations that provoke corrupt
behaviour directly.

One of the most accurate definitions of
corruption was formulated by a famous Rus-
sian specialist Prof. B.V. Volzhenkin: corrup-
tion is a social phenomenon consisting in the
decomposition of power, when officials and
other persons, namely persons authorized to
perform public functions, use their positions,
status and authority for mercenary purposes,
personal profiteering or for lobbying group
goals (Volzenkin, 1998). I will take an advan-
tage of this definition in the future. One would
precise that in addition to the mercenary pur-
pose, another personal interest in obtaining any
illegal benefit is possible.

Statement of the problem

Official statistics does not produce the
real number of corruption crimes due to their
extremely high latency in our country. If
you try to assess the corruption situation in
the country as a whole, then the discussion
should, in my opinion, revolve around reach-
ing a critical level at which a real threat to the
security of the state has already arisen. This
is openly talked about by many experts, this
is evidenced by special sociological studies
conducted in Russia during recent years, also
numerous mass media reports have appeared.
No one questions the statement that corrup-
tion in Russia has currently acquired a system-
ic character.

The Primorsky Krai is not an exception.
A number of vice-governors were prosecuted
for corruption crimes, and not only vice-gover-
nors, but also mayors, heads of municipalities,
a rector and vice-rectors of the Far East Federal
University, a head of the investigation division
and a head of the criminal division in the Police
Department of the Primorsky Krai, a former
speaker of the legislative unit, etc.

Discussion
The inefficiency of the state’s anti-cor-

ruption efforts is presumably explained by the
fact that essential corruptogenic factors remain

intact. An effective anti-corruption strategy in
Russia should be based on an adequate under-
standing of features of the causes of corruption.
It allows one to more deeply and accurately de-
termine the main directions of the strategy to
combeat it. Ignoring this circumstance may lead
not to a real fight against corruption, but only
to its imitation.

Corruption is seemingly rooted in defor-
mations of the political sphere (primarily), de-
formations of state power, its hypertrophy or,
vice versa, underperforming. These deforma-
tions are quite substantial and it is regrettable
that for various reasons they are most often
somehow understated.

1) Commercialization  (privatization)
of the state. In our country, as a result of the
transfer of a significant share of state owner-
ship to private hands, our state, though declar-
ing a commitment to common interests, was
transformed, in fact, into a state of protection
of a narrow layer of new wealthy owners, it has
become a business project of clans fighting for
power and property at all levels: federal, re-
gional, municipal.

It should be recognized that, as a result of
political confrontation in the 1990s, the ideol-
ogy of the bourgeois consumer society with its
priority of personal material enrichment dom-
inated as a criterion of life success. State ide-
ology, abolished by the new Constitution, has
not gone anywhere de facto but only became
indeed bourgeois, although it was not officially
declared as such. The coup d’etat of the 1990s
and the looting of the country following it un-
der the cover of privatization by fraudsters and
corrupt officials brought to power the most
consistent and decisive carriers of the new ide-
ology.

The political scientist V. Inozemtsev (as
well as another authors) describes a system in
which formal instruments of government are
completely subordinate to the tasks of increas-
ing the wealth of the country’s leader, people
close to him, their friends and relatives, and
also all those whose political loyalty is need-
ed by the “big boss” to maintain their power
and ensure their own security. Enrichment of
the political elite is the highest goal of the sys-
tem and getting benefit from one’s position is
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its fundamental imperative (Inozemtsev, 2019;
Damaskin, 2009; Rose-Ackerman, 2003).

2) Next significant corruption factor is the
lack of real separation of powers proclaimed by
the Constitution of the Russian Federation and
the clear dominance of the executive branch of
power over other branches. Without going into
discussions about where to take the President
himself with his administration, one should re-
mark that if you put them at over all branches of
government, which takes place in reality, then
you get connivance of authorities in terms of
checking for corruption.

3) The lack of necessary rotation, main-
ly in the highest echelons of power. The irre-
movability of the country’s leaders for a long
time is unacceptable by virtue of the obvious
propensity of corruption, for “power corrupts
everyone”.

4) Destruction of democratic principles of
governance and persistent trends of authori-
tarianism, which is a consequence of hypertro-
phy of one of the branches of government and
the reason for the growth of corruption.

5) Lack of transparency, secrecy of power
relations and decisions is not just a favorable
condition or favorable background of corrup-
tion, but its independent cause.

6) The presence of “shadow” power and
“shadow” law. 1t is expressed not only in the
direct penetration into the power of criminals,
but also in other forms. Alas, many processes
in present-day Russia instead of being realized
in a civilized, open form occur “under the car-
pet”, in shadow structures and shadow ways.
There is a lot of data testifying to the forma-
tion and activities of parallel shadow political
power in Russia. Today, the huge growth of the
shadow (criminal) component is often corollary
to that formal institutions (offices of president,
governors or mayors and so on participate in
the informal process). In the latter case, these
structures do not function at a representative
or government levels, but only at informal and
personal (it is main one); they are pursuing
self-serving and narrow corporate goals.

The specificity of the Russian political en-
vironment is that the informal field has become
almost pointedly stronger than formal rela-
tions (Nomokonov, Popova, Filippov, 2018), i.e.

“shadow” law (“‘concepts”) embraces informal
regulation of public relations and is dovetailed
with the hidden illegal behaviour of officials
(yukhin, 2011; Sulakhsin, 2018; Korhzakov,
2018).

7) Corruption of legislation. Despite the
existence of an institute of anti-corruption
expertise, a lot of conspicuosly corruptogen-
ic norms can be found in the current legis-
lation. For example, the minimum limits of
punishment were removed from a number
of the Criminal Code’s articles, thereby vast-
ly increasing the breadth of the discretionary
powers of judges. Also, the judge received the
right to change the category of gravity of the
crime at his discretion, which had been previ-
ously unacceptable. Confiscation was excluded
from the punishment system. It was introduced
again in three years but, nevertheless, not as a
measure of punishment, which causes bewil-
derment. The punishment of up to 8 years of
imprisonment may be imposed by the court on
probation, including cases of corruption (but
this practice was not legalized).

8) Lack of control on the part of civil so-
ciety, as well as the actual lack of civil society
itself. Unfortunately, public chambers and pub-
lic councils neither have the authority to con-
trol the activities of officials nor are actually
perfunctory.

Unfortunately, the state counteraction to
corruption still does not practically affect its
main economic reason — the shadow economy.
Neither the National Strategy nor the National
Anti-Corruption Plans even mention this seri-
ous cause of the latter.

A weighty corruption factor is the stron-
gest stratification of the population. It is a man-
ifestation of social injustice and a powerful fac-
tor in the growth of social tension.

Turning to the spiritual sphere of public
life, we find a kind of “corruption syndrome”:
everyone has become, as it were, a subject of
trade in an effort to “sell out smth at a higher
price”. In the public mind of Russian citizens,
we now observe two interconnected social
opinions. One of them is corruption depen-
dence when corruption is perceived as an inte-
gral attribute of the lifestyle in Russia. Such a
perception and an appropriate lifestyle are often
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incorrectly called the “social norm”. I consider
that “mass” or “massive” is not a synonym to
“normality”. Otherwise, we would come to the
paradoxical conclusion that in Russia the Law
is fighting or trying to fight normal behaviour
that does not harm the individual, society or the
state.

The second attitude can be described as
corruption readiness. This means a psycho-
logical orientation to solving various problems
through bribery. Perception of corruption as a
“social norm” (it is not tantamount to recogniz-
ing it as such, only in the wording “everybody
does it”), in turn, forms a psychological readi-
ness to give bribes and take them. Ultimately,
behind these deformations of public conscious-
ness, it seems, there is hidden and even deeper
deformation of value and regulatory system of
social, group and individual consciousness. It
is based on the recognition of money, capital,
property as main values; hereby it leads to the
alienation of the individual from society and
the state and vice versa.

Conclusion

The escalation of corruption and the ag-
gravation of its qualitative characteristics are
natural for those conditions of society when
at the same time, in one and the same system,
firstly, the measure of everything is exclusive-
ly money, material values; spiritual values are
devalued, a person’s value is determined by the
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Janvnesocmounwiil hedepanvHulil yHUGEpCUmem
Poccuiickaa @edepayus, Braousocmox

AHHoTanus. Koppynuus cerofHs npeBpaTuiach B NIABHYIO yTpo3y HAIMOHAIBHOH 06e3-
onacHocTU. IIpotuB Poccun AeHCTBYIOT yXe HE OTENbHbIE KOPPYILIMOHEPHl U Ka3HO-
KpaJbl, a OrPOMHAs U MOILHEMIIAs KOPPYyNLIUOHHAs cucTeMa. YTo kacaercss Koppymnuuu
KaK HEraTHMBHOI'O COLMAJIBHOIO SIBJIIEHUS, TO B HETO BXOIST: COBOKYIHOCTb BCEX KOp-
PYIIIMOHHBIX JIESHUI, BCE KOPPYIIIMOHEPHI, @ TAKXKe IIeTas CaMOCTOSTENIbHAsT KOPPYI-
LMOTreHHas cucTeMa. BOT 3Ta cucTeMa 4acTo YCKOJIB3AeT U3 I0JIS 3pEHHS AHAIUTHKOB.
Koppymmus B Poccun B HacTosiiee BpeMst mpruoOpena CHCTEMHBIN xapakrep. Headdek-
TUBHOCTb YCHUJINH TOCYapCTBA 10 MPOTUBOJCHCTBHIO KOPPYIIIUU OOBSICHICTCS TEM, UTO
OCTAIOTCSI HETPOHYTHIMH OCHOBHBIE KOPPYIIIMOTCHHBIE (hakTopsl. B ux uucne nedopma-
UM TTOMUTHYIECKON cepbl (MIpUBaTH3AIU TOCYAAPCTBA, OTCYTCTBHE PEATBbHOTO pas/e-
JICHNs BIIACTEH, JOMUHHPOBAHUE MCIOTHUTEIBHON BETBH BIACTU HAJ BCEMH APYTHMH,
OTCYTCTBHE HEOOXOANMOH pOTAIMU, HECMEHIEMOCTh, OTCYTCTBHE MPO3PAUYHOCTH, HAIH-
e «TEHEBOI» BIACTH U «TEHEBOTO» IpaBa), a TAKXKE HAJIWINE TCHEBOW SKOHOMHUKH,
JyJOBUIIIHOE COLUAIIBHOE PACCIOEHHE, HAEOIOT s BCEOOIEH MPOIaKHOCTH.

KuroueBble ciaoBa: KOppyIUusi, IPUYUHBI KOPPYILHU, aHTUKOPPYILHMOHHBIE MPEBEH-
THUBHBIE MEPbI, AHTUKOPPYNLIUOHHOE IPOCBELIEHHE, AHTUKOPPYIIIHOHHBIE KOMIIETCHIUH.

Hayunas cnenmansrocts: 12.00.00 — ropuandeckue HayKu.
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Abstract. The subject of the research is the processes of combating corruption in
the penitentiary system of Russia. The purpose of the research is to analyze the legal
prerequisites for the emergence of corruption manifestations in the penitentiary system
and search for promising areas of legislation improvement in this area. The work is
based on the complex application of a number of general and special research methods
(structural and functional analysis, comparative-legal, formal-logical, system-structural
methods). Domestic and foreign regulations, official data of the Federal Penitentiary
Service of Russia, the results of the Russian and foreign scholars’ research serve the
information base of the research. The main result of the research is in substantiation
of the essential conclusions about the need for a clearer definition of the penitentiary
system officials’ powers in order to reduce the risks of committing acts with the signs of
corruption. The most significant, regarding the risks of corruption manifestations, spheres
of penitentiary system employees’ activity are defined. The directions of law enforcement
practice improvement in the sphere under the research are substantiated. The materials of
the research can be useful for both scientists-penitentiaries, practitioners and for students,
undergraduates and graduate students of the relevant areas of training and specialties in
the course of mastering special disciplines.
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Introduction

Anti-corruption issues have long been in
the focus of economic and legal science. They
are particularly acute at the present stage,
which is explained by the emergence of new
forms of corruption offenses. This kind of sit-
uation is largely due to the inroads into new
technical means and active digitalization in the
financial sector, which significantly increases
the possibility of implementing corruption ac-
tions by the offenders.

Intentional capture of improper benefits
by the officials prevents the state bodies from
normal activities. The level of trust of the pop-
ulation and the public to the state and to its cer-
tain divisions decreases. Corruption manifes-
tations have a negative impact on the prestige
of the state in the international arena, as well as
on the processes of achieving social harmony
within the country.

This problem is also relevant for the peni-
tentiary system of Russia. This is largely due to
the initially high level of requirements for com-
pliance with anti-corruption legislation in the
system of bodies and institutions executing the
penalties for non-compliance. The penitentiary
system is a state body, which, first of all, aims
at achieving the goals of correction of convicts
and prevention of new crimes, which, accord-
ingly, increases its responsibility to the society.

The relevance of this research topic is
largely determined by the specifics of anti-cor-
ruption activities in the penitentiary system. It
is caused by shortcomings of penal and other
legislation, features of illegal actions of the
corresponding officials, methods and tech-
niques for countering the implementation of
anti-corruption measures in the penitentiary
system, the specifics of committing corruption
offenses.

Problem statement

The theory of intersectoral security mea-
sures aimed at neutralizing various threats, in-
cluding corruption, plays an important role in
the area under the research. It seems that secu-
rity measures against a person who has com-
mitted a crime are not directly specified in Rus-
sian legislation and insufficiently researched
inter-sectoral institution, including criminal

and penal law. Currently, the security measures
concept that was developed at the theoretical
level by N. Shchedrin attracts many other re-
searchers’ attention. In the National Security
Strategy of the Russian Federation until 2020,
corruption and economic crimes are named
among the main sources of internal threats to
public development and the rule of law.

Theoretical and empirical basis
of the research

The scientific and theoretical basis of this
research grounds on scientific works of the spe-
cialists in the fields of economics, philosophy,
theory of state and law (Torres, Garrido, 2014),
criminal (Mazza, 2019), penal (Nikolaev, 2019)
and administrative law (Cleff, Naderer, Volk-
ert, 2011), criminology (Worley, Tewksbury,
Frantzen, 2010), and other legal sciences (Wor-
ley, Tewksbury, Frantzen, 2010). The logic and
content of the article are largely based on the
experience of foreign scholars specializing in
the implementation of anti-corruption legis-
lation in the penitentiary sphere (Woodiwiss,
2015). The normative base of the research is
the provisions of the Constitution of the Rus-
sian Federation, laws and bylaws of national
legislation that regulate the relations in the field
of combating corruption. The substantiation of
the conclusions and proposals was based on the
experience in the implementation of anti-cor-
ruption policy of the European German-speak-
ing federal countries of the Romano-Germanic
legal family, as well as economically developed
countries of the Anglo-American legal family
(USA, UK, and Canada).

The empirical basis of the research is the
results of the author’s research of the problems
of combating corruption, including the pen-
etration of prohibited items into the territory
of correctional institutions. This research was
conducted on the basis of correctional facilities
in five regions (Samara, Ryazan, Rostov, Tver,
and Saratov regions) in 2017-2018. The official
data of the Federal Penitentiary Service of Rus-
sia concerning the practice of suppressing the
illegal actions of a corruption nature, related to
the employees of the Service, or those commit-
ted on the territory of subordinate institutions
were also used.
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Methodological basis

The methodological basis of the work is a
complex of general scientific and specific re-
search methods. The comparative legal method
was used for the analysis of the national an-
ti-corruption legislation and the peculiarities of
its application in the penitentiary sphere, tak-
ing into account the most progressive chang-
es in the legislation of foreign countries. The
structural and functional analysis was aimed
at determining the compliance of the existing
anti-corruption legislation with objectively
existing features of the domestic penitentiary
system functioning. The formal-logical meth-
od was applied to interpret basic concepts and
categories, to substantiate intermediate conclu-
sions and proposals. The systemic-structural
research method was used in the analysis of the
main components of corruption crimes.

Discussion

In Article 1 of the Federal law of Decem-
ber 25, 2008 No. 273-FZ “On combating cor-
ruption” the concept of corruption is presented
in the form of abuse of official position, bribery,
acceptance of bribe, abuse of power, commer-
cial bribery or other illegal use by an individual
of his/her official position contrary to the legit-
imate interests of the society and the state in
order to obtain benefits in the form of money,
valuables, other property-related services, oth-
er property rights for him/herself or for third
parties or illegal provision of such benefits to
the specified person by other individuals, as
well as performing acts on behalf of or in the
interests of a legal entity.

The researchers generally present corrup-
tion as reflection of a moral state of society, a
set of official crimes (and other offenses) made
by the officials (and other persons) against the
state power, interests of public service and ser-
vice in local self-government bodies, abuse of
state power. Yet, at the same time they criticize
the provisions of Federal law of December 25,
2008 No. 273-FZ “On combating corruption”
(Bugaevskaya, 2016; Kabanov, 2015; Shche-
drin, 2009).

By its nature, corruption is dangerous for
the society due by increasing organized crime,
slowing down the economic development, in-

fringing on the citizens’ constitutional rights and
interests as well as undermining the foundations
of state power, and threatening the rule of law.

A certain level of corruption crimes com-
mitted by the employees of the penitentiary
system indicates the relevance of this problem
and its practical significance. Since the Federal
Penitentiary Service of Russia (hereinafter —
the FPS of Russia) is an executive body, then,
accordingly, the employees of the bodies and
institutions of the penitentiary system act on
behalf of the state itself, thereby performing a
large number of functions and duties to mon-
itor and comply with the rule of law in their
professional activities. Unfortunately, it is not
always that the employees of the FPS of Russia
comply with the law. In this case it is necessary
to dwell upon the employee’s personal quali-
ties, his/her professional characteristics. Thus,
psychologists should carry out more qualita-
tive forecasting and prevention of corruption
among constant and variable stuff.

Historically, any state at different stages
of its development has gone through a period
of surge or decrease in crimes and other cor-
ruption-related offenses. Correctional institu-
tions are a place of concentration of persons,
a significant part of whom systematically and
professionally carried out criminal activities.
Being in places of deprivation of liberty with
appropriate measures of isolation from the so-
ciety significantly reduces the potential for this
social category’s criminal activity, but does not
ensure their complete rejection of the desire to
continue their illegal activities even while serv-
ing imprisonment.

This can be analyzed on a number of ex-
amples. In the framework of administrative
law, in accordance with Article 19.12 of the
Code of Administrative Offences of the Rus-
sian Federation (hereinafter — CAO of the Rus-
sian Federation), transmission or attempted
transmission of prohibited objects to persons
detained in prisons is one of the typical offens-
es committed in correctional institutions. In
accordance with the norms of the Penal code
of the Russian Federation (hereinafter — the PC
of the Russian Federation), convicts are prohib-
ited from carrying prohibited items within the
regime in correctional institutions.
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Fig. 1. The materials of criminal investigation by the Perm regional office of the FPS of Russia!

Prohibited items in places of deprivation
of liberty are those items, means, devices, or
substances, that cause or may cause a further
threat to the life and health of convicts and em-
ployees of the penitentiary system, may serve
as obstacles to the process of correcting the
convicts, tools or methods of committing ille-
gal acts, as well as threaten the safety of the in-
stitution as a whole. The list of items and foods
that convicts are prohibited to have, to receive
in parcels or purchase is specified in the Order
of the Ministry of Justice of the Russian Fed-
eration dated 16.12.2016, Ne 295 “On Approval
of the Internal Regulations in Correctional In-
stitutions”.

As per the results of our research, based
on the example of the five regions, in the num-
ber of correctional institutions the ways of get-
ting the prohibited items by the convicts are
the following: throwing over the fence (most
common response); carrying through a control

checkpoint in disguise; concealment in parcels,
letters; transportation in vehicles; hiding in the
recesses, and also bribery of the staff in the
protected object.

Offenders hide prohibited items in various
places in the most sophisticated ways. For ex-
ample, on September 17, 2019, the employees of
the FPS of Russia in the Perm region stopped
the attempts to deliver prohibited items to the
territory of regime institutions. At the check-
point of the institution, during the inspection
of the car they found a double bottom in the
oxygen cylinders intended for the production
needs of the colony, the cylinders being the ar-
senal of prohibited means: 10 cell phones, 18
chargers, 12 headsets, 1 Bluetooth headset, 5
lighters, 72 SIM cards, and 4 bottles of eau de
toilette (Fig. 1).

' Krupnuiu partiiu zapreshchennykh predmetov pytalis’ do-
stavit’ na territoriiu IK-10 GUFSIN Rossii po permskomu
kraiu [An attempt to deliver a large batch of prohibited items
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Sometimes the ones who are convicted
to imprisonment keep the cell phones they il-
legally get. The suppression of such situations
is largely related to the implementation of an-
ti-corruption measures, as a number of cases of
prohibited means of communication entering
the territory of places of deprivation of liberty,
bypassing regime requirements, can potential-
ly be associated with the Commission of cor-
ruption crimes by the employees of the peni-
tentiary system.

Corruption-related actions are usually de-
tected by the employees of the relevant opera-
tional divisions of the FPS of Russia, who for
a certain period of time often monitor and pro-
file those who are prone to illegal actions and
fall into their field of vision according to the
convicts” and other persons’ information. For
the last two years Samara regional office of the
FPS of Russia have arrested three employees
in management positions and brought them to
justice for the acts of corruption.

Article 9 of Federal law No. 273 of
25.12.2008 “On combating corruption” estab-
lishes a requirement that applies to all employ-
ees of the penitentiary system without excep-
tion. This requirement implies the obligation of
the civil servants to promptly notify the head
of appeals for the purpose of inducing to com-
mit corruption offenses (which is stipulated in
the departmental legislation). In case of con-
cealment and failure to comply with this re-
quirement, the employee may be dismissed or
brought to other types of responsibility.

One of the main reasons for the dismissal
of persons with high positions in the public
service is violation of anti-corruption legis-
lation. In the FPS of Russia, commissions on
observance of requirements to office behavior
and settlement of conflict of interests func-
tion on the basis of Order No. 693 of the FPS
of Russia from 31.07.2015; Order No. 256 of
the FPS of Russia from 29.05.2010 approves
an accurate order of notifying about the facts
of inciting to commit various corruption of-
fenses; Order of the FPS of Russia No. 5 from

to the territory of Correctional facility #10 of the Central De-
partment of the FPS of Russia in the Perm region]. Available
at: https://www.59.fsin.su/news/detail. php? ELEMENT _
ID=474682 (accessed 15 June 2019).

11.01.2012 approves the code of office conduct
and ethics of employees and civil servants of
penitentiary service. There is also a set of oth-
er legal acts, according to which the employ-
ees provide the information regarding their
property, income, property obligations and
expenses. Since the introduction of mandato-
ry declaration on the employee’s income, the
number of corruption actions has decreased,
as this measure is quite effective in preventing
corruption.

The existing norms regulating the disci-
plinary responsibility of the employees of the
penitentiary system prove the importance of
preventive anti-corruption impact of adminis-
trative and legal norms. CAO of the Russian
Federation contains several articles of direct
relevance to the activities of penitentiary sys-
tem. For example, Article 7.29 refers to the fail-
ure to comply with the requirements of the leg-
islation of the Russian Federation on contract
system in procurement; Article 5.59 discloses
the responsibility for violating the procedure
of considering the citizens’ applications; Arti-
cle 19.32 specifies the issues of violation of the
legislation on public control over human rights
in places of forced detention; Article 19.29 pro-
vides for the state’s or a municipal employee’s
liability for illegal employment or for perfor-
mance of works or rendering of services. How-
ever, for example, the administrative code of
the Russian Federation lacks the rule on re-
sponsibility for receiving a gift. The judicial
practice recognizes it as a minor insignificant
act of receiving the illegal remuneration by the
official for making use of his official position
against the interests of service. In this regard,
we believe that it would be appropriate to intro-
duce an article on administrative responsibility
for corruption offenses, as well as for abuse and
abuse of authority into the CAO of the Russian
Federation.

It is also reasonable to consider the issue
of unclear assignment of powers to the heads
of correctional institutions, their power leaving
much to their subjective discretion. This can
lead to committing corruption crimes and other
offenses. It is worth while considering some of
them. According to Part 2 of Article 89 of the
PC of the Russian Federation, the head of the
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correctional institution may take a decision on
granting the extended visits to the convict, not
only with close relatives but with other persons
(without specifying them — the authors’ notes);
according to Part 6 of Article 97, the head of
the institution may allow the convicted per-
son to travel outside the correctional facility,
“taking into account the nature and severity of
the crime, the part of the served term, the con-
victed person’s personality and behavior” (the
legislative wording is used here — the authors’
notes); Part 1 of Article 100 stipulates neither
criteria nor forms of providing the imprisoned
women an opportunity to living with children;
parts 2 and 3 of Article 116 provide for two
“alternatives” of possible recognition of the
convicted person as a malicious violator of the
established procedure for the served term (it is
the former who is characterized by the subjec-
tive discretion of the head of the institution —
the authors’ notes), etc.

There are other examples of such a vague
regulation of the powers of the penitentiary
system employees, for example, while imple-
menting the Institute of parole. According to
Part 2 of Article 175 of the PC of the Russian
Federation, after filing of the petition of the
convicted person on parole the administration
of the correctional institution directs to court
the specified petition together with the char-
acteristic on the prisoner, the characteristic
containing the data on the convicted person’s
behavior, his/her attitude to education and
work, the convict’s attitude to committing the
act on compensation for crime damage, and
the conclusion of the administration on the
advisability of parole. However, there are no
clear recommendations on this matter in the
law. As a result, the final conclusion may dif-
fer, the data being similar: for example, for
several incentives and one penalty or, identi-
cally, for several repaid or withdrawn penal-
ties and one incentive, etc. the convict can be
characterized either positively or negatively.
Consequently, a corruption-related situation
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“Camapckuil OPUOUYECKULl UHCIUNTYM

Dedepanvhoil crydicObl ucnornenus Hakazanuil Poccuu
Poccutickas @eoepayus, Camapa

“Akademus npasa u ynpaeieHus.

Dedepanvhoil cryicobl ucnornenus Hakazanuil Poccuu
Poccutickas ®edepayus, Psazans

AnHoTaums. [IpenMeroM mcciieIoBaHUS SIBISIOTCS MPOIECCHl MTPOTHUBOJACHCTBUS KOP-
pyILUU B YTrOJOBHO-UCHONHUTENbHON cucreme Poccuu. Llens uccnenoBaHust cocro-
UT B aHAJM3€ IPABOBBIX IPEANOCHUIOK BO3HUKHOBEHUS! KOPPYILIMOHHBIX MPOSBICHUN
B yFOHOBHO—HCHOJ’IHHTeHBHOﬁ CHUCTEME M IMONCKE NMEPCIICKTUBHBIX HaHpaBHeHI/Iﬁ COBEP-
IIICHCTBOBAHUS 3aKOHO/ATEIhCTBA B JaHHOU c(epe. Pabora mocTpoeHa Ha KOMIUTEKC-
HOM TPUMEHEHHUH Psijia OOIIMX U CIICIUATBHBIX METOIOB MCCIENOBaHUS (CTPYKTYpHO-
(YHKIIMOHATBHBIM ~ aHANNW3,  CPAaBHUTEIBHO-TIPABOBOH,  (OPMaIBHO-TIOTHUCCKHUH,
CHUCTEMHO-CTPYKTYpHBIH MeTozibl). UH(popmanmonHas 6a3a McciaeoBaHus MPEACTaBICHA
OTCYECTBCHHBIMU U 3apy6e)KHI>IMI/I HOPMAaTUBHBIMU AKTaMHU, O(I)I/H_[I/IaJ'IBHLIMI/I JaHHBIMH
OenepanbHO CTy)OBI NCTIONHEHNST Haka3aHU Poccnm, pesympratamu mccienoBaHUN
POCCHUCKHX M 3apyOeKHBIX aBTOpOB. OCHOBHOHM pe3ynabTaT HCCICIOBAHUS COCTOMT
B 00OCHOBaHHH BBIBOJIOB O HEOOXOAMMOCTH 0OJIee YeTKOTO ONpeACICHHS TOTHOMOYHN
JIOJDKHOCTHBIX JIML[ YTOJIOBHO-UCIIOJIHUTENIBHOW CUCTEMBI C LIE€JIbI0 CHUKEHUS PUCKOB
COBEpIIICHUS JCUCTBUI, UMEIONIMX CYOBEKTHBHBIN XapakTep U, BO3MOXKHO, CIIOCOOCTBY-
IOMIAX KOPPYMIIMOHHBIM MposiBiIeHUAM. OmpeaeneHsl HanOonee CyIecTBEHHBIE C TOU-
KH 3pCHUST PUCKOB BOSHUKHOBEHHSI KOPPYMIIHOHHEBIX MPOSBICHUH cepbl AeTeIbHOCTH
COTPYAHHUKOB YTOJIOBHO-HCIOIHUTEIBHONU crcTeMbl. OO0CHOBAHEI HAIIPABICHUS COBEP-
IICHCTBOBAHUS MPABONIPUMEHUTEILHON MPAKTUKH B UcClenyeMoit cdepe. Marepuabsl
HCCIICOBAHHUS MOTYT OBITH MOJE3HBIMU JUIS yYCHBIX-TIEHUTEHINAPUCTOB, MPAKTHKOB,
a TaKKe B XOJ€ U3YUEHUs CIEeLUaIbHBIX JUCLUIUIMH CTYJEHTaM, MarucTpaHTaM U aclu-
paHTaM COOTBETCTBYIOLMX HalpaBJIEHUH TOJrOTOBKU U CHELMAIbHOCTEN.

KiroueBble €j10Ba: yrojl0BHO-MCIIOIHUTEIbHAS CUCTEMA, IPOTUBOJAEICTBUE KOPPYIILIUH,
UCTIPABJICHUE OCYKJICHHBIX, PEXKUM OTOBIBAHMS HAKA3aHUH.

Hayunast cnenmansnocts: 12.00.08 — yromoBHOE MpaBo, KPUMHHOJIOTHS, YTOJIOBHO-
UCIIOTHHUTEIHEHOE TIPABO.
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Introduction

Issues related to the participation of a spe-
cialist in criminal proceedings during investi-
gative actions have always been and are still
within the scope of interest of the legislator,
legal science and practice.

The current interest in these issues can
be explained by a number of objective factors.
Firstly, by constant changes in the existing reg-
ulatory framework, the adoption of new and
improvement of the existing legal acts regulat-
ing relations between power structures, busi-
ness entities and other persons; secondly, by the
presence of contradictions between regulatory
prescriptions and relations between its individ-
ual subjects arising in a particular sphere of
activity; thirdly, by the emergence of not only
new methods, but whole technologies based on
modern achievements of science and technol-
ogy, aimed at the implementation of criminal
intents and concealment of their consequences
(when using the existing problems in the legis-
lative framework and drawbacks in the activ-
ities of law enforcement agencies). These fac-
tors require the use of a wide variety of highly
specialised knowledge, skills and abilities in
the investigation process, which a modern in-
vestigator or interrogator (even with significant
work experience) simply cannot master. An in-
vestigator or interrogator must be an expert in
law, its interpretation and application (within
the scope necessary for carrying out criminal
proceedings), as well as a specialist with foren-
sic scientific knowledge (within the scope nec-
essary for mastering the methods of criminal
investigation and the tactics of performing cer-
tain procedural and investigative actions).

As for the use of highly specialised knowl-
edge and skills from other areas of professional
activity and various fields of science and tech-
nology in the investigation process, it should
be noted that it started to be carried out at a
systematic (more or less organised) level in the
19" century (it was associated with the emer-
gence of the forensic science). In the end, this
led to the consolidation of the participation of
the so-called “competent persons” in criminal
proceedings, who have specialised informa-
tion and experience in science, art, craft, or in

any occupation (Article 112, Article 1160 of
the SCP) in the Statute of Criminal Procedure
(SCP) of the Russian State in 1864!. Competent
persons were prototypes of modern specialists
and experts and were involved into such proce-
dural actions as inspection, examination, and
search (Article 114 of the SCP), which are now
commonly referred to as non-verbal investiga-
tive actions. Thus, the main emphasis in the
participation of competent persons in proce-
dural actions was aimed on the study of mate-
rial sources of evidence (the scene of incident/
search, human body, corpse, documents, etc.).

However, one cannot but pay attention to
the explanations to the Article 692 of the SCP
which concerned the participation of an expert
in the process of a witness interrogation. Ac-
cording to these explanations, despite the ab-
sence of a corresponding “permission” in the
legal norms, it was allowed for an expert to ask
witnesses in the case questions when it was
necessary to give a “correct opinion” (Shram-
chenko et al., 1911: 654).

The presence of this clarification indicates
that the real needs of practical activity were be-
yond the frames of the formal rules of the law.

In the Soviet period (in 1966), Article 1331'
was introduced into the Criminal Procedure
Code of the RSFSR, which was later amended
to clarify the role of a specialist in investigative
actions. The introduction of this norm into the
Criminal Procedure Code of the RSFSR was
undoubtedly a step forward. But it was a half-
step which did not meet the demands of inves-
tigative practice. The participation of a special-
ist, as it was before, was limited to assisting the
investigation in the discovery, consolidation,
and seizure of evidence. As for the involve-
ment of a specialist to assist an investigator in
obtaining full and truthful testimony through
verbal investigative actions, this gap was not
eliminated. Some participants of the All-Union
Research-to-Practice Conference “Introduction
of Scientific and Technical Means and Scien-
tific Recommendations into the Practice of In-
vestigation and Trial Proceedings of Criminal
Cases” (November 1977) drew attention to this
circumstance, offering to legislatively expand

! Statute of Criminal Procedure of November 20, 1864.
Available at: http://base.garant.ru/57791498/
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and propagate the use of highly specialised
knowledge and skills not only for non-verbal
investigative actions, but for interrogations and
confrontations as well (Smyk, 1979: 35-36). It
should be noted that such proposals were not
included into the final document of the confer-
ence. It took several decades for the domestic
legislator to secure a specialist’s right to pose
questions to the participants of investigative
actions with the consent of an investigator, in-
terrogator and the court (Paragraph 2, Part 3
of Article 58 of the Criminal Procedure Code
of the Russian Federation) after the appearance
of Article 133" in the Criminal Procedure Code
of the RSFSR. This decision, however, is also
a half-measure and does not correspond to the
real needs of investigative practice.

In our opinion, the tasks solved by the mod-
ern investigative practice require the expansion
of a specialist powers in conducting verbal in-
vestigative actions (first of all, interrogation)
aimed at obtaining statements concerning
highly specialised knowledge in cases where
an investigator, for objective reasons, is not
able to independently, quickly and without the
help of a specialist, correctly formulate ques-
tions addressed to an interrogated person, who
is also a specialist in a certain area of science
and technology and surpasses an investigator
in highly specialised knowledge. More signif-
icant difficulties can arise in the disclosure of
material evidence, testimony of other persons,
expert’s opinions and assessment of the expla-
nations received, when a quick reaction of an
interrogator is required. In such situations, it is
reasonable to entrust a specialist to conduct a
part of the interrogation independently, without
each time addressing an investigator for a per-
mission when posing certain questions aimed
at obtaining testimony regarding specific cir-
cumstances of an event under investigation.

The issue of what circumstances of an
event under investigation will be clarified by an
investigator during the interrogation process,
and the clarification of which circumstances an
investigator can entrust a specialist, is decided
before the start of the investigative action and
is reflected in the plan of its conduct. In this
case, an investigator remains the head of the
investigative action and bears personal respon-

sibility for its course and results (as well as for
the course and results of the entire preliminary
investigation).

A similar independence of a specialist dur-
ing non-verbal investigative actions (inspec-
tion, search, seizure, etc.) became the norm a
long time ago and leads to positive results. The
independence of a specialist during an inspec-
tion of the scene of an incident, a search, etc.,
when a specialist choses the necessary techni-
cal means and materials, uses techniques and
methods of working with carriers of evidence
in the process of finding, securing and seizing
material objects and traces (Ugolovnyi protsess
Rossii, 2005: 125-126; etc.) does not raise any
questions. An investigator fully trusts a spe-
cialist to carry out this work, guided by the pro-
vision of Part 1, Article 58 of the Criminal Pro-
cedure Code of the Russian Federation and the
requirement of reasonability in the distribution
of duties between the investigative action par-
ticipants. A similar approach should obviously
be used when conducting investigative actions
aimed at obtaining testimony, which purpose is
not only truthful, but also complete testimony
connected with the issues of highly specialised
knowledge.

Legislation and judicial practice of, proba-
bly, all countries of the world distinguish (sim-
ilar to Russia) two persons whose specialised
knowledge is used in criminal procedure: an
expert and a specialist (according to the Rus-
sian terminology). Their roles differ signifi-
cantly. An expert carries out forensic exami-
nation and submits its results in the form of a
written opinion (or testimony) to an investiga-
tive body (or court)’. A specialist provides an
investigative body (or court) an assistance in
investigative action (or judicial inquiry)’.

2 In common law countries, a written opinion of an expert
does not have the value of evidence. The results of the exami-
nations conducted on the initiative of the parties are presented
to the court by giving testimony. These and other features of
conducting expert examinations in criminal cases in common
and continental law countries are revealed in a number of stud-
ies by Russian and foreign scientists (Beulke, 2004; Shepherd,
1993: 817-818; Nogel, 2019: 20; Friis, Astrém, 2017: 64; Na-
rang, Paul, 2017; Kurs ugolovnogo protsessa, 2017: 501-506).
3 It should be noted that in Russia a specialist is also a person
who, at the initiative of the defence, can conduct expert exam-
inations and give written opinions or express his/her opinion
on special issues in writing (opinion) or orally (testimony) to
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At the same time, the target orientation of
a specialist’s activity, as a rule, is solely and
exclusively related to the detection, consolida-
tion and seizure of traces, objects, documents
and the use of technical means during the pro-
cedural action carried out by an investigation
body (see, for example, Article 84 of the Crim-
inal Procedure Code of the Republic of Arme-
nia, Article 62 of the Criminal Procedure Code
of the Republic of Belarus, Article 80 of the
Criminal Procedure Code of the Republic of
Kazakhstan, Article 111.1 of the Criminal Pro-
cedure Code of the Republic of Estonia). Along
with that, there is another entirely unusual ap-
proach, when a specialist is empowered to car-
ry out the entire investigative action on his/her
own. In this way, Article 205 of the Criminal
Procedure Code of the Republic of Lithuania
provides a specialist with an opportunity to in-
spect the scene of an incident.*

Thus, there is a problem that is expressed
in the lack of certainty of the position of a spe-
cialist in investigative proceedings (non-verbal
actions, mainly at the level of law, and verbal
(aimed at obtaining testimony) — at the level of
law and practice).

Statement of the problem

It should be noted that Article 58 of the
Criminal Procedure Code of the Russian Fed-
eration, which regulates the attraction of a spe-
cialist for the participation in legal proceedings
at the stages of pre-trial proceedings, is primar-
ily focused, as indicated earlier in Article 133!
of the Criminal Procedure Code of the RSFSR,
on the use of a specialist’s knowledge and skills
in the process of work with material sources of
evidence (objects and documents), assistance
in the use of technical means in the study of
a criminal case materials, as well as for put-
ting questions to an expert (Part 1, Article 58
of the Criminal Procedure Code of the Rus-
sian Federation) and does not allow extensive
interpretation of a specialist’s powers. In this
regard, while supporting the opinion expressed

an investigative body or the court (Paragraphs 3, 4 of Article
80 of the Criminal Procedure Code of the Russian Federation).
4 On this and other procedural and forensic features of the use
of specialised knowledge in Lithuanian criminal proceedings
see the study by Professor Hendrik Malevski (Malevski, 2020:
414-430).

in the legal literature about the possibility of
expanding the functions of a specialist during
interrogation and the possibility to empower
a specialist to carry out a part of the interro-
gation that concerns raising questions aimed
at supplementing, detailing and clarifying the
testimony presented in the form of a free story,
we cannot agree with the statement about the
legitimacy of this approach (Ishchenko et al.,
2014: 384).

The formal and logical interpretation of
the provisions set out in Article 58 of the Crim-
inal Procedure Code of the Russian Federa-
tion, despite a specialist’s right to ask (with the
permission of an investigator) questions to the
participants of an investigative action, leads to
the conclusion that a specialist’s right to pose
questions should not contradict the purpose of
his/her involvement in an investigative action,
which is limited to the first part of the afore-
mentioned article. Empowering a specialist to
carry out a part of interrogation should be re-
garded as a violation of the established proce-
dure for conducting an investigative action.

The necessity for an extensive use of a
specialist’s specialised knowledge and skills in
the process of interrogation and other non-ver-
bal investigative actions requires introduction
of the corresponding changes in the content of
certain norms of the Criminal Procedure Code
of the Russian Federation regulating the proce-
dure for a specialist’s participation in investi-
gative actions.

Discussion

For the factual substantiation of this pro-
posal, let us turn to the results of our survey of
investigators who investigate mainly econom-
ic crimes. The survey was conducted in 2018.
56 investigators of the Main Investigation De-
partment of the Investigative Committee for
the Krasnoyarsk Krai (hereinafter — the IC
investigators), and investigators of the Central
Investigation Department of the Main Depart-
ment of the Ministry of Internal Affairs for the
Krasnoyarsk Krai (hereinafter — the MDMIA
investigators) were surveyed. The average
work experience of the surveyed employees in
law enforcement agencies was almost 9 years
(8.9 years, including the MDMIA investiga-
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tors — 11.5 years and the IC investigators — 6.6
years), which indicates an extensive experience
of investigating criminal cases of this category.
At the same time, the need to apply their own
specialised knowledge or a specialist (expert)’s
knowledge arises almost always — for 27 per-
cent of the respondents.

Analysing the frequency of various
forms of a specialist-economist participation
in criminal cases investigation, the investi-
gators set the following priorities (from 1 to
10: 1 — I do not use this form; 10 — I use it
in the investigation of each criminal case):
consultation with an expert before appointing
a forensic examination — 9.02; initiation and
carrying out forensic economic examination —
8.87; interrogation of an expert — 7.47; obtain-
ing a specialist’s opinion — 7.23; initiation and
carrying out audits — 6.79; involvement of a
specialist into investigative and other proce-
dural actions — 6.22; consultations with spe-
cialists-economists while preparing for inter-
rogation (of a suspect, accused, etc.) — 5.97;
involving a specialist to assist in assessing an
expert’s opinion and interrogating an expert —

4.9; initiation and carrying out audits and tax
inspections — 4.72.

The survey results clearly indicate that
preparation for initiation, initiation, carrying
out and assessment of the results of a forensic
economic examination are, as a rule, in de-
mand in almost every criminal case in connec-
tion with economic crimes. At the same time,
an analysis of an issue of in which investiga-
tive actions it is reasonable and necessary to
include the participation of a specialist-econo-
mist, in the opinion of the interviewed investi-
gators, is of scientific interest. The respondents
indicated several answer options (Fig. 1). As
shown in Figure 1, a specialist’s assistance is
in high demand and necessary for an investiga-
tor in carrying out such investigative actions as
inspection of objects and documents, interro-
gation of a suspect and accused (manager, chief
accountant), as well as a search.

If we consider the indicators obtained in
Figure 1 from the point of view of the math-
ematical Pareto distribution, it can be stated
that participation of a specialist in three afore-
mentioned investigative actions should provide

Investigative actions in which the participation of a specialist- economist
is relevant and indispensable (findings of the survey)
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Fig. 1. Investigative actions in which the participation of a specialist-economist is reasonable
and necessary (result of the survey of investigators)
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80 percent of the effectiveness and efficiency
(collection of the necessary evidentiary infor-
mation) of all investigative actions carried out
in practice, for participation in which a special-
ist is involved. At the same time, according to
the results of the survey of investigators about
the actual investigative actions carried out in
practice with the participation of a specialist
(Fig. 2), most often a specialist is involved in
the following actions: inspection of objects and
documents (frequency of occurrence — 4.34; it
was required to distribute points from 1 to 10
(1 — I never resort to a specialist’s assistance;
10 — I resort to the participation of a special-
ist in this investigative action in the process
of investigation of each criminal case), search
(4.32), inspection of the scene of an accident
(3.56), seizure (3.38), interrogation of a suspect
or accused (2.65), interrogation of the victim
(L.2).

Thus, the result of the survey of investi-
gators has shown that reasonability, necessity
and the need for the interrogation of a suspect
(accused) with the participation of a special-
ist-economist is obvious.

Any person with specialised accounting
and economic, forensic accounting and other

knowledge in certain areas of the economy and
finance can be invited for the participation in
the interrogation as a specialist. In case of the
economic sphere, private auditors, auditors of
the Accounts Chamber of the Russian Federa-
tion or an economic agent of the Russian Fed-
eration, inspectors of the Federal Tax Service,
employees of the Federal Treasury and other
supervisory departments of the Ministry of
Finance of the Russian Federation, specialists
of municipal control bodies, employees of fi-
nancial and accounting departments of organ-
isations of different legal forms, employees of
scientific research organisations, lecturers of
accounting and economic disciplines of high-
er educational institutions; other persons with
professional experience related to the field of
economic and forensic accounting knowledge
and the field of their practical application can
be invited as specialists. At the same time, ac-
cording to the investigative practice, in most
cases an employee who is on the staff of the
expert subdivision of a law enforcement agen-
cy is invited as a specialist. The investigators
also noted that different specialists, depending
on the required level and area of knowledge are
involved in the investigation each time. It is

Investigative actions in the investigation of criminal cases
in which a specialist-economist is involved
(frequency of occurrence from 1 to 10)

5
4,5

4,34 4,32

4 3,56
3,5

3
2,5

2
1,5
0,5

0

Inspection of
objects and
documents

=

Search

Inspection of
the scene of an
accident

3,38
2,65
| 1,2

Seizure Interrogation of Interrogation of
a suspect or the victim

accused

Fig. 2. Investigative actions in which a specialist-economist is involved, according to the results
of the survey of investigators (frequency of occurrence from 1 to 10)
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necessary to pay attention the problem, identi-
fied by investigators, which consists in the fact
that the reason for the limited involvement of
economists-specialists for participation in in-
vestigative actions is the lack of such special-
ists on the staff of a law enforcement agency
and, therefore, their assistance is rarely used.

Let us consider some of the features of an
interrogation carried out with the participation
of a specialist in cases connected with econom-
ic crimes. The target of such an interrogation is
to establish the circumstances and the mecha-
nism of committing a crime, as well as to es-
tablish the circumstances for finding evidence
or which knowledge is necessary to verify and
evaluate the evidence. Such circumstances, as
a rule, are associated with the content of doc-
uments and other sources of accounting and
economic information on financial and eco-
nomic transactions that were seized at the stage
of initiating a criminal case and during its in-
vestigation. It is the participation of a specialist
in interrogation that can ensure the correct use
and presentation of evidence-documents in the
process of interrogation, the correct formula-
tion of questions to a suspect (accused) and the
accuracy of the record of his/her answers to the
questions posed in the interrogation report.

In this way, when investigating tax crimes,
LV. Aleksandrov recommends interrogating a
taxpayer with the participation of specialists
in economic, accounting and tax fields. In his
opinion, this approach can ensure the correct-
ness of posing questions, the accuracy of their
records in the report and the answers received
to the questions posed (Aleksandrov, 2019:
260). This point of view concerns not only
the investigation of tax, but also other types
of crimes that require the use of specialised
knowledge and skills.

During the interrogation of I. as a suspect
in a criminal case initiated based on Part 1, Ar-
ticle 145.1 of the Criminal Code of the Russian
Federation, carried out with the participation
of an expert who had previously conducted a
forensic economic examination on this case,
the incoming cash documents, based on which
the agent’s fee was received, were shown to the
suspect and his defender, and the expert asked
about the reasons for the discrepancy between

the numbers indicated in the cash receipts and
the numbers indicated in the cash book for
the period under study. Suspect I. explained
that “the number of the document in the cash
receipts was manually put by me and corre-
sponds to the date of drawing up indicated in
the receipt, since I do not have the skills in
formalising such documents in the software
“1C: Enterprise — LLC ‘K’”. Later, accountant
G. formalised these documents in the software
with other serial numbers on the same dates,
and these receipts were reflected in the cash
book”. Further, the expert demonstrates “1C:
Enterprise — LLC ‘K’ (with the databases of
the organisation under investigation), submit-
ted earlier for the examination to the interro-
gated I. and his defender, and the expert asks:
could you, please, explain why the cash re-
ceipts shown to you earlier were not reflected
in the database “1C: Enterprise — LLC ‘K?
The suspect could not answer this question,
referring to the need to clarify this issue with
accountants.

The similar algorithm for presenting doc-
uments and information of the software “IC:
Enterprise — LLC “K” by an expert participat-
ing in the interrogation as a specialist, was ap-
plied during the interrogation of witnesses: the
accountant of LLC “K” E. and the accountant
of LLC “K” T. In this way, the interrogations of
the suspect and witnesses conducted with the
participation of a specialist made it possible to
detect a number of financial transactions of the
organisation aimed at withdrawing cash from
the organisation, which could be used to pay
off backdated salaries.

The choice of a certain sequence of the
questions asked, the accuracy of the questions
posed and the answers received recorded in
the report are of great importance, especially
in proving the intent of a guilty person. In this
regard, the role of a specialist participating in
such an interrogation and in preparation for it is
invaluable. Firstly, presentation of documents
to an interrogated person in a certain sequence
allows not only to find out the circumstances
of the crime committed, but to obtain the nec-
essary evidentiary information as well. The
specialist’s questions, asked to an interrogated
person in a certain logical order, demonstrating
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a good knowledge of the specialised issues of
the subject of interrogation to an interrogated
person, allow an investigator to maintain con-
tact with an interrogated person.

During the questionnaire survey, inves-
tigators were asked to substantiate the advan-
tages of an interrogation conducted with the
participation of a specialist, distributing points
from 1 to 10 according to the degree of their
significance (1 — this can hardly be called an
advantage; 10 — I consider the participation of
a specialist-economist extremely necessary for
solving interrogation problems). The following
results have been obtained:

1. The presentation of accounting doc-
uments by a specialist-economist during the
interrogation and clarification of the circum-
stances of transactions in this regard reduces
the possibility of false testimony by an interro-
gated person and allows to obtain new eviden-
tiary information quickly — 7.77.

2. Participation of a specialist-economist
in the interrogation (if an investigator has lack
of knowledge in certain areas of specialised
fields) reduces the possibility of false testimony
regarding events and facts of economic activity
by an interrogated person — 7.34.

3. By increasing a specialist’s indepen-
dence, an investigator does not lose his/her pro-
cedural duty to conduct interrogation. In terms
of asking questions, he/she turns to a specialist
only for assistance — 6.21.

4. In conditions when an investigator al-
lows a specialist to ask questions during the
interrogation, taking into account the testimo-
ny received, it becomes possible to prompt-
ly change the questions wording, specify the
planned questions and add new ones — 6.14.

5. By entrusting a specialist to conduct a
part of interrogation, an investigator gets an
additional opportunity not only to record the
question, but also an exact answer to it in the
report — 5.82.

6. By entrusting a specialist to conduct a
part of interrogation, an investigator gets an
additional opportunity to establish and main-
tain the necessary contact with an interrogated
person, including non-verbal one — 4.77.

It should be noted that interrogation of a
suspect, an accused, or a witness, conducted

with the participation of a specialist, requires
careful preparation before its beginning. A
written plan for such an interrogation should
contain: firstly, the sequence of clarification of
individual circumstances of financial and busi-
ness transactions related to the crime; secondly,
a list of documents presented to an interrogated
person; thirdly, the necessary determination of
the sequence of the questions asked, including
those, asked by a specialist who takes part in
the interrogation.

Tactically, it is of great importance to de-
termine the optimal sequence of interrogations
of suspects (accused) — heads of organisations
and interrogations of witnesses — persons who
are directly subordinate to the heads of organ-
isations, counterparties, and officials of regu-
latory bodies (for instance, an inspector of the
Federal Tax Service of the Russian Federation
inspecting an organisation).

Conclusion

Let us formulate the main conclusions of
the study:

1) an investigator cannot and should not
have the entire set of specialised knowledge
and skills in certain areas of activity. This gap
can be filled by a specialist;

2) entrusting a specialist to conduct a part
of interrogation, which involves posing ques-
tions and presenting evidence, an investigator
does not lose procedural independence. In this
part of interrogation, an investigator resorts to
a specialist’s assistance;

3) entrusting a specialist to conduct a part
of interrogation, an investigator improves the
quality and efficiency of an investigative ac-
tion, excludes the demonstration of ignorance
or misunderstanding of certain issues included
in the subject of interrogation in front of an in-
terrogated person who has specialised knowl-
edge. Ignorance and lack of an investigator’s
preparation in certain issues does not contrib-
ute to the establishment and maintenance of
contact interaction, which is extremely neces-
sary and important for interrogation;

4) participation of a specialist in interro-
gation reduces the possibility of interested per-
sons to give incomplete, inaccurate, as well as
false testimony;
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5) wording, the sequence of asking ques-
tions, and presentation of evidence must be
agreed upon before the start of interrogation,
taking into account the specific features of the
event under investigation, personality traits of
an interrogated person and his/her procedural
status;

6) in the process of posing questions and
presenting evidence, taking into account the
testimony received, a prompt (quick) reaction
to the change of the content of subsequent
questions, for which a specialist is more pre-
pared than an investigator, may be required;

7) when entrusting a specialist to conduct
a part of interrogation, an investigator not only
has an additional opportunity to record the
exact wording of the question, answers and
explanations received regarding the evidence
presented, but also provides an opportunity
for more careful observation of an interrogated
person’s behaviour and reaction;

8) expanding the powers of a specialist in
the process of interrogation makes it possible to
prepare for the appointment of forensic exam-
inations more fully and thoroughly.

Based on the formulated conclusions, it
is proposed to expand the powers of an inves-
tigator and a specialist in the field of verbal
investigative actions, including interroga-

References

tion. In this regard, it is necessary to amend
the wording of Article 38 and Article 58 of
the Criminal Procedure Code of the Russian
Federation. Paragraph 3, Part 2 of Article 38
of the Criminal Procedure Code of the Rus-
sian Federation, which establishes the powers
of investigator, should be worded as follows:
“To independently direct the course of inves-
tigation, to make decisions on the conduct of
investigative and other procedural actions,
seeking assistance from a specialist” ... (here-
inafter in the text). Delete the phrase “in de-
tection, consolidation and seizure of objects
and documents” from Part 1 of Article 58 of
the Criminal Procedure Code of the Russian
Federation, and replace it with the phrase “in
evidence collection”, which is used in Arti-
cle 86 of the Criminal Procedure Code of the
Russian Federation and is broader in its mean-
ing than the phrase “detection, consolidation
and seizure of objects and documents”. The
proposed changes, in our opinion, will signifi-
cantly expand the powers of a specialist in the
course of all investigative actions (including
verbal ones) and will correspond to modern
trends in the development of criminal pro-
ceedings, increasing its quality by attracting
specialised knowledge and skills from various
fields of human activity.

Aleksandrov, LV. (2019). Nalogovye prestupleniia: rassledovanie: monografiia [Tax Crimes: Investi-

gations: Monograph]. M., lustitsiia, 286 p.

Beulke, W. (2004). Ugolovno-protsessual noe pravo FRG [Criminal Procedure Law of the FRG]
(translated from German by Ya.M. Ploshkina). Krasnoysrsk, Krasnoyarsk State Pedagogical University,

351 p.

Friis, E. & Astrom, K. (2017). The Use of Court- and Party-Appointed Experts in Legal Proceedings
in Sweden: Judges’ Experiences and Attitudes. Oslo Law Review, 4 (2), 63-81.

Ishchenko, E.P., Egorov, N.N. (2014). Kriminalistika dlia sledovatelei i doznavatelei: nauchno-prak-
ticheskoe posobie [Forensic Science for Investigators and Interrogators: A Scientific and Practical Guide],
21 edition, revised and corrected. M., Yuridicheskaia firma “KONTRAKT”: INFRA-M. 699 p.

Kurs ugolovnogo protsessa [The Course of Criminal Procedure] (2017). Ed. by Doctor of Law, Prof.

L.V. Golovko, 2™ edition, revised. M., Statut. 1280 p.

Malevski, H. (2020). Ugolovno-protsessual’naia deiatel’'nost’ spetsialista v Litovskoi Respublike v
kontekste mezhdunarodnogo sotrudnichestva [Criminal Procedure of a Specialist in The Republic of Lith-
uania in The Context of International Cooperation], In Vestnik of Saint Petersburg University. Law. 11(2),

414-430.

Narang, S.K., Paul, S.R. (2017). Expert Witness Participation in Civil and Criminal Proceedings. Pedi-
atrics. 139(3). Available at: https://pediatrics.aappublications.org/content/139/3/e20164122

- 1660 -



Alexander |. Bayanov, Larisa P.Klimovich... Expanding the Powers of a Specialist in Pre-Trial Proceedings...

Nogel, M. (2019). Expert Evidence in Criminal Proceedings in Hungary, In Zbornik z medzindarodnej
vedeckej konferencie Bratislavské pravnické forum [Collection of Works from The Bratislava Legal Forum
2019], 20-29.

Shepherd, J.P. (1993). Presenting Expert Evidence in Criminal Proceedings, In The BMJ (British Med-
ical Journal), 307, 817-818.

Smyk, R.K. (1979). Vozmozhnosti ispol zovaniia spetsial 'nykh poznanii pri rassledovanii prestuplenii:
sledstvennaia praktika [Possibilities of Using Specialised Knowledge in Crimes Investigation: Investigative
Practice]. M., Yuridicheskaia literatura, 121, 32-39.

Ugolovnyi protsess Rossii. Osobennaia chast’: Uchebnik [Criminal Procedure in Russia. Special Part:
Coursebook] (2005). Ed. by V.Z. Lukashevich. SPb., Publishing House of Saint Petersburg State University.
704 p.

Ustav Ugolovnogo sudoproizvodstva [Statute of Criminal Procedure] (1911). Authors M.P. Shram-
chenko and V.P. Shirkov. 5" Edition revised and corrected, Saint Petersburg. 1264 p.

“Cubupcruti hedepanvHulil yHUGEpCUmen

Poccutickas ®edepayus, Kpacnospck
*Canxm-Ilemepbypeckuii 20cy0apcmeenbiil yHueepcumen
Poccutickas ®edepayus, Cankm-Ilemepbype

AnHotauus. Ha ocHOBe aHanM3a 0T€4E€CTBEHHOI'O HUCTOPUYECKOTO ONbITA U COBPEMEH-
HOIO COCTOSIHHSI 3aKOHOJATEJIbHOIO PEryJIMpPOBAHUS NPUBJICUEHUS CHELMaIUCTa s
OKa3aHMsl COJACMCTBUS CIIEAOBATENIO MIPH MIPOBEJACHUH CJIEICTBEHHbIX JEHCTBUI, a Tak-
e MPOBEJEHHOI0 OIpoca cliefloBaTeIel cenaH BbIBOJ 0 HEOOXOAMMOCTH pacIIupeHus
IIOJTHOMOYMH CHEIMAINCTa B YaCTH OKa3aHUs COACUCTBUS CIIEIOBATENIO IPH MPOBEIE-
HUU CJIEJICTBEHHBIX JECHCTBUI, HalpaBleHHbIX Ha MOJy4yeHHE MOKa3aHUH (B TOM 4uCIe
norpoca). B ¢BA3u ¢ 3TUM BHECEHBI NMPEIOKEHHS 10 U3MEHEHHIO PeAaKIMU cTaTei 38
u 58 YIIK PO®. [Ipennaraembie N3MEHEHHUS CYIIIECTBEHHO PACIIIUPSIT MOITHOMOYHS CTICITH-
QIINCTa TPH MPOM3BOACTBE BCEX CICIACTBEHHBIX ACUCTBHU (B TOM YHCIC BepOATBHBIX)
1 OyIyT COOTBETCTBOBATH COBPEMEHHBIM TCHICHIIMSIM B Pa3BUTHH YTOJIOBHOTO CYIOIPO-
M3BOJICTBA, MOBBIIIAS €r0 KayeCTBO MOCPEACTBOM MPHUBIICUEHUS CHELMaIbHbIX 3HAHUN
1 HaBBIKOB U3 Pa3JINYHbBIX 00JIaCTEeH YeT0BEUEeCKOM e TeIbHOCTH.

KioueBble cj10Ba: CICICTBEHHOE ICHCTBHE, CICI0BATEb, CIICIIHAIKNCT, COOUpaHHE 10-
Ka3aTenbCTB, CONEHCTBUE CIEN0BATENIO.

Hayunas cneunansaocts: 12.00.09 — yronoBHbIi nipouecc.



Journal of Siberian Federal University. Humanities & Social Sciences
2020 13(10): 1662-1670

DOI: 10.17516/1997-1370-0672
VIIK 343.9

Kutafin Moscow State University
Moscow, Russia Federation

Received 03.02.2020, received in revised form 31.08.2020, accepted 05.10.2020

Abstract. No type of legal proceedings is complete without the involvement of experts
for the production of expert research or specialists for consultation. In this regard, the
question of determining the competence of these subjects by persons conducting the
process who do not have special knowledge in the field in which the knowledgeable
person specializes is very acute. The author determines the competence of the forensic
expert and enumerates other requirements to the expert as a participant in the proceedings.
The formation of competence is primarily influenced by the level of training, education
of an expert or specialist. The main attention focuses on the disclosure of the main ways
of initial training and retraining of forensic experts at the present stage: the traditional
way of experts training; specialization in the specialty “Forensic examination”; master’s
degree in programs of expert specialties. The existing types of training and retraining of
forensic experts in Russia and some foreign countries, including the member States of the
Eurasian economic Union (EEU), are analyzed. The traditional way of training of forensic
experts and training under the program of specialization are revealed proceeding from
historical conditionality and necessity of training of specialists for implementation of
forensic activity. The positive and negative features of the training areas are highlighted,
taking into account their impact on the formation of the competence of the forensic expert.
The author emphasizes the need to develop existing forms of initial training of forensic
experts, taking into account the advantages and disadvantages of each of them. The study
concludes that it is necessary to apply the subjective criterion in order to determine the
effective form of training of forensic experts.

Keywords: training of experts, retraining of experts, higher education, forensic
examination, use of special knowledge.

Research area: criminalistics, forensic activity, operational-search activity.

Citation: D’iakonova, O.G. (2020). Modern directions of forensic experts primary training. J. Sib. Fed.
Univ. Humanit. Soc. Sci., 13(10), 1662-1670. DOI: 10.17516/1997-1370-0672.

© Siberian Federal University. All rights reserved
* Corresponding author E-mail address: oxana_diakonova@mail.ru
ORCID: 0000-0002-9327-5585

-1662 -



Oksana G. D’iakonova. Modern Directions of Forensic Experts Primary Training

Introduction

Judicial proceedings as the jurisdictional
activity of the courts in the consideration and
resolution of various categories (criminal, civil,
administrative) cases from the moment of its in-
ception did not do without using special knowl-
edge, without involving knowledgeable people
in the case. The use of special knowledge in
various forms is now widespread, almost no
criminal and rare civil cases are dispensed
without a forensic examination or specialist
advice. In this article, the terms “expert” and
“specialist” are not understood to mean posts,
but participants in legal proceedings having
a procedural legal status and participating in
special forms: an expert — for conducting a
forensic examination, a specialist — for giving
advice. Therefore, when it comes to the educa-
tional training of these persons, we mean the
training of forensic experts as specialists in a
certain field of science, technology, art, etc.,
having the right to participate in legal proceed-
ings as a forensic expert and (or) specialist.
Speaking in legal proceedings, experts and (or)
specialists are able to provide serious assistance
to both persons conducting legal proceedings
and other participants in the process. “An ex-
pert is a participant in a process disinterested in
the outcome of the process, possessing special
knowledge, who is involved in order to conduct
research on the objects presented and to give an
opinion on the questions posed to him by the
person (body) conducting the process, respon-
sible for the conclusions drawn. A specialist
is a participant in the process who has special
knowledge, is not interested in the outcome of
the case and is involved in legal proceedings or
other jurisdictional activities to assist the per-
son (body) conducting the process, in order to
provide advice, clarifications, assist in the in-
vestigation of evidence, and provide scientific
technical assistance and the use of scientific
and technical means, responsible for the con-
sultation provided ” (D’iakonova, 2019: 58, 68).

Qualitatively identifying a competent
expert for an examination or a specialist for
consultation is really difficult. Even 20-30
years ago, the question of the appointment and
conduct of forensic examination in a particu-
lar organization had a slightly different sound

than now. Basically, there were state forensic
institutions within specific departments that
conducted forensic examinations according to
their approved methods, which had the neces-
sary material and technical support, and were
responsible for the advanced training of a fo-
rensic expert and the quality of research. Now,
among the array of offers available to the user
for a search query on the production of a foren-
sic examination of a particular type, it is rather
difficult to figure it out on the wide expanses
of the Internet. This is especially true in con-
nection with the determination of the cost of
conducting a forensic examination, because the
person who pays for the study wants to save
money. Therefore, the question of the quality of
the research is raised whenever a user is forced
to look for an expert organization or an expert
who is able to conduct an appropriate study on
time and at an appropriate cost. The main cri-
terion for such an ability is, of course, the ex-
pert’s competence, which is simply impossible
to assess according to the website of an expert
organization or a private expert. However, the
decision on the issue of competence directly
depends on the expert training system, on a
unified approach to it, which could serve as the
general criterion that distinguishes competent
judicial experts from other persons who want
to earn extra money due to their ignorance of
other persons.

1. Competence and other requirements
for the expert. The competence of a forensic
expert, as well as a specialist, that is, all knowl-
edgeable individuals as a whole, is formed first
in the process of his educational preparation,
and later on in his work, with the accumulation
of experience. Taking into account the expert
approach (which is applied within the frame-
work of the science of forensic science), “the
competence of a competent person is a sub-
jective characteristic that reflects the amount
of knowledge, practical skills, abilities, expe-
rience, personal qualities of a specific compe-
tent person obtained in the preparation process
, training, professional development, in one or
several areas of special knowledge and applied
by him in the implementation of professional
activities” (D’iakonova, 2019: 48). In contrast
to competence, “the competence of an expe-
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rienced person is an objective characteristic
that reflects the objectively existing amount of
knowledge, techniques, practical skills inher-
ent in a particular area of special knowledge
that an experienced person must acquire in
the process of preparation, training, advanced
training, and limited by the current level of
development of this areas” (D’iakonova, 2019:
48). The competence of the knowledgeable per-
son in the broad sense also includes his powers,
defined by the procedural law, contributing to
the fulfillment by him of his procedural func-
tion.

In addition to competence, the expert
should be disinterested in the outcome of the
case, meet the requirements of professional
ethics and morality (Mailis, 2018: 52), provided
that an expert in the position is called in as the
leading person, as well as his involvement in
the proceedings and other jurisdictional activi-
ties should be carried out in the forms specified
in the relevant legislation. All of these require-
ments are interrelated with the requirement of
expert competence, one way or another, are
based on his preparation for the implementa-
tion of the function to apply special knowledge.

Among the normative legal acts defining
these requirements, it should be noted: pro-
cedural codes (Code of Criminal Procedure,
agribusiness of the Russian Federation, Code
of Administrative Offenses of the Russian Fed-
eration, Code of Civil Procedure of the Russian
Federation, Code of administrative procedure
of the Russian Federation), Federal Law “On
State Forensic Science Activities in the Rus-
sian Federation”, Federal Law “On Education
in Russian Federation” and Orders of the Min-
istry of Education and Science, for example,
«On the approval of the federal state education-
al standard of higher education in the specialty
40.05.03 “Forensic examination” (level of spe-
cialty)”.

2. Training of forensic experts in for-
eign countries and Russia. In Russia today,
there are several ways and forms of obtaining
knowledge that allow subjects to subsequently
act in court proceedings as a competent person.
So, a person who has received a basic higher
education in any field of special knowledge,
for example, economics, engineering, chemis-

try, physics, with subsequent retraining in an
expert institution and obtaining a qualification
certificate for the right to conduct examinations
of a certain kind (type) can become a forensic
expert; or by obtaining the specialty 40.05.03
“Forensic Expertise”; or through the training of
forensic experts as part of master’s programs.

A number of EEU participating countries
have a similar system of training forensic ex-
perts. For example, in Belarus, a university
graduate who has studied in the legal, medical,
economic, and technical fields may become a
forensic expert. Since 2003, in the Republic
of Belarus, training and retraining of experts
by the Institute for Advanced Studies and Re-
training of Personnel of the State Committee of
Forensic Expertise of the Republic of Belarus
has been carried out (Grinkevich, 2017: 282).
In addition, applicants can receive an education
in the specialty of higher education of the first
level “Forensic examinations” and qualify as
“Forensic expert. Lawyer” (Lapina, 2018). In
the Kyrgyz Republic, higher education in the
specialty “Forensic Expertise” is carried out
by universities, for example, Kyrgyz-Russian
Slavic University. The Republic of Kazakhstan
does not provide for obtaining a higher expert
education in the specialty “Forensic Expertise”
(Smol’kov, Paramonova, 2013: 265), only in the
direction of training within the framework of
undergraduate studies, but qualification train-
ing in the relevant expert specialty is carried
out by the Center for Forensic Expertise of the
Ministry of Justice of the Republic of Kazakh-
stan. In Lithuania, “the training of modern ex-
perts is carried out according to the programs
of one of the oldest and strongest European
schools, which has the deepest roots — the Rus-
sian school” (Tamoshiunaite, 2018: 117). Uni-
versities operate in the Republic of Armenia
to prepare bachelors and masters in the field of
“Forensics Expertise”, for example, the Yere-
van Institute of Forensics and Psychology.

A common feature of the training of ex-
perts in universities in the EAEU member
countries is the placement of a specialty or area
of study “Forensic Expertise” as part of the
legal area of training. This feature is distinc-
tive from many foreign countries, where the
training of forensic experts is carried out on
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the basis of other specialties, as a rule, natural
sciences. So, in the United States provides mul-
tilevel education for work in various forensic
laboratories. For example, “to work in a foren-
sic laboratory in rural areas, forensic special-
ists need a high school diploma; to work in a
forensic laboratory of a larger law enforcement
agency, a bachelor’s degree (college level) in
forensics or science, such as biology or chem-
istry. At the same time, training in the police
academy is being carried out in some areas of
forensics” (Alyson). Further training is pro-
vided. However, in the United States there is
a tendency to increase the level of education of
experts, at least at the academic undergraduate
level in a scientific specialty (U.S. Department
of Justice...), but not within the legal frame-
work. D. Alison predicts an increase in inter-
est in this profession and emphasizes, “taking
into account a number of reasons, for example,
awareness among potential jurors of judicial
evidence in criminal cases, increased compe-
tition, which will lead to professionals with a
bachelor’s degree in forensic science or related
areas will have an advantage over graduates
in employment” (Alyson). For a number of ex-
pert specialties, American universities provide
training for a short period of time, including
distance learning programs (Moiseeva, 2019:
424).

3. The traditional way of training fo-
rensic experts is the retraining of specialists
of other specialties for the needs of forensic
activities. The training of forensic experts in
both pre-revolutionary Russia and the post-rev-
olutionary period was reduced mainly to the
acquisition by persons with certain knowledge
in any scientific field of legal orientation, but
in a very concise form, on the basis of state
forensic institutions. It was not about full sys-
temic training. As a rule, this was fragmentary
information about the forms of participation
in legal proceedings, the rights, duties and re-
sponsibilities of experts, the basics of forensic
science. Basically, such forensic experts gained
such knowledge, although training was also
carried out in other specialties, for example,
forensic photography and photographic equip-
ment. It should be noted that at that time the
involvement of experts of other specialties only

became the rule, rather, it looked like an ex-
ception to it. Over time, the training of special-
ists began to be carried out as part of advanced
training courses for forensic chemists, forensic
specialists in criminal investigation, who come
to work in bodies mainly with secondary spe-
cialized education. Since 1923, police schools
began training forensic specialists in Moscow,
Leningrad, Samara, Orenburg and other cities.

Subsequently, in the Soviet period, the par-
ticipation of experts and specialists in criminal,
and later in civil proceedings, began to take
on a universal character. The need for more
specialists able to provide scientific, technical
and consulting assistance and expert research
has increased. However, to receive a full com-
prehensive education was still far away. The
training of experts was mainly carried out as
follows: a specialist who gained knowledge in
any scientific field, such as chemistry, physics,
engineering, came to work in the expert ser-
vice of the internal affairs bodies, underwent
retraining for a certain period of time, mainly
up to a year. At the end of the training, he re-
ceived a qualification certificate for the right to
conduct examinations of a certain kind (type).
Then he started to work first under the guid-
ance of an experienced mentor — a forensic ex-
pert, and subsequently on his own. The obvious
minus of this way of training experts was the
time period during which the person was qual-
ified as a forensic expert.

In general, the traditional way of training
forensic experts, in the absence of other alter-
natives, to some extent coped with the situation
of a shortage of qualified personnel. However, a
serious omission was the lack of in-depth legal
knowledge of procedural law, criminalistics,
forensic science, and other disciplines: crimi-
nal, civil, and labor, the knowledge of which is
really necessary for a forensic expert to prop-
erly carry out his activities. As correctly writes
E.R. Rossinskaya, “the training of forensic ex-
perts is not a mechanical combination of two
legal and other formations, but a complex in-
tegrative education that allows you to form the
necessary competencies, while separately two
educations plus continuing education courses
do not allow you to form the necessary pro-
fessional competencies, form expert thinking”
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(Rossinskaya, 2018: 79). Unfortunately, the tra-
ditional way of training forensic experts does
not take into account the level of development
of science, including the science of forensic sci-
ence — forensic expertology.

However, one of the areas in which the tra-
ditional path was transformed was the training
of specialists, both already working experts
and non-experts, in the programs of further
professional education. Successful experience
in such training is shared by the Russian Feder-
al Center for Forensic Expertise of the Ministry
of Justice of Russia, which has developed its
own strategy for implementing the DPO sys-
tem for expert specialties (Toropova, 2017: 20).
It seems that the system of retraining of experts
may be well implemented not only in expert or-
ganizations that have received a license to pro-
vide educational services, but also by universi-
ties that train experts.

4. Specialty training “Forensic Exper-
tise”. For the first time, future experts with
higher education in the RSFSR began to be
trained at the Higher Investigative School of
the Ministry of Internal Affairs of the USSR
(now the Volgograd Academy of the Ministry
of Internal Affairs of Russia) and subsequently
at other universities of the Ministry of Internal
Affairs system. In addition to Soviet citizens,
foreigners were trained in this area of training.
Trainees in this specialty received a certificate
for the right to produce a number of forensic
examinations. This situation lasted until 1999,
when several universities of the country, in
addition to the Ministry of Internal Affairs of
Russia, began to train specialists with higher
education in the specialty 35060 “Forensic Ex-
pertise” with the qualification of “Expert Fo-
rensic Scientist”. Since 2004, after the entry
into force of the educational standard of the
second generation, graduates of this specialty
were assigned the qualification of “Judicial Ex-
pert”. Since 2013, the specialty “Forensic Ex-
pertise” has been logically integrated into the
group of specialties “Jurisprudence”. Without a
doubt, the adoption of the Federal State Educa-
tional Standard of Higher education “Forensic
Expertise” the 3rd generation is progressive, al-
though the authors pay attention to some points
(Kaverina, 2019: 185), related to the identity of

the provisions of the Federal State Educational
Standard of Higher education “Forensic Exper-
tise” and Federal State Educational Standard of
Higher education in the direction of prepara-
tion 38.05.01 “Economic Security”.

The literature has previously formulat-
ed the positive features of training within the
framework of the specialty: “1) professional
educators are engaged in the preparation of a
specialist on the basis of an approved standard,
as well as developed programs and teaching
materials; 2) for five years, a student develops
a set of competencies necessary for further
professional activities such as: critical under-
standing of information, statement of research
tasks; the ability to apply natural scientific and
mathematical methods in solving professional
problems, apply forensic research techniques
in professional activities, and many others; 3)
the future expert receives knowledge not only
from the field of direct professional activity, but
also of a legal nature: features of legal proceed-
ings, operational investigative activity, psy-
chology, etc.; 4) there is modern forensic equip-
ment for training future experts; 5) students are
involved in the scientific activities of the uni-
versity within the framework of their chosen
training program and participate in meetings
of scientific circles, conferences, develop proj-
ects and so on; 6) it is possible to give students
knowledge and skills from the field of natural
sciences (chemistry, physics, biology, etc.). De-
spite the fact that in his future practice, the ex-
pert does not use this knowledge extensively,
however, they allow to form a special type of
thinking” (Ivanova, D’iakonova, 2018: §8).

However, negative points also occur. First-
ly, insufficient staffing of universities. It seems
desirable that the teachers of special disciplines
were current experts with scientific degrees,
which is not always possible. Since there are
not so many specialists with proper work expe-
rience as universities that want to train experts,
and, in addition, not all experts have the desire
and opportunity to obtain a degree. Secondly,
the insufficiently equipped educational insti-
tutions with laboratories and equipment for
training in accordance with the Federal State
Educational Standard of Economics. Financing
of universities is conducted at a low level, al-
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though recently the situation has improved sig-
nificantly, and students need to obtain not only
theoretical knowledge, but also hone practical
skills, which is impossible to do in conditions
of unequipped premises. It should be noted that
the universities included in the Association of
Educational Institutions “Forensic Expertise”
show a generally positive situation on the first
two points.

Thirdly, the restriction of training in the
specialty program to full-time only (clause 3.2
of the Federal State Educational Standard). It is
not very clear on what basis the Federal State
Educational Standard of Higher education “Fo-
rensic Expertise” forbids the preparation of fo-
rensic experts through full-time and part-time
forms (evening education). It seems that this
issue should be discussed and taken into ac-
count that training in the specializations indi-
cated in the Federal State Educational Standard
of Higher education “Forensic Expertise” can
well be carried out using evening uniforms,
provided that the university is able to provide
staff and material and technical equipment for
laboratories. This type of training in a number
of expert specialties may well come to replace
the traditional path — retraining specialists on
the basis of expert institutions.

Of course, as N.S. Neretina notes, far from
all specialties training is possible “within the
framework of the first higher expert education.
For example, the training of specialists in foren-
sic medical, psychiatric, psychological, envi-
ronmental examinations and some other types
is carried out in the course of additional special
training” (Neretina, 2017: 68). Although in this
case, there is a need to bring the curriculum for
preparing students of these specialties in line
with the practical component, which implies
the inclusion of a sufficient number of hours to
study a number of legal, especially procedural,
disciplines. Forensic experts of any specialty
must understand not only the procedural foun-
dations of a particular type of legal procedure
in which they can be involved as a specialist
or expert, but also clearly know the procedur-
al legal status of these competent persons and
understand how their rights and obligations are
realized, what kind of guarantee implementa-
tions are established by law.

5. Master’s degree in forensic specialty.
It can be said that the traditional way of expert
training has now transformed into this form.
First, the student is trained in any direction
of undergraduate level training. This is con-
sidered a basic education, as a rule, in natural
sciences, technical areas, or in the field of eco-
nomics, psychology, and jurisprudence. After
receiving a bachelor’s diploma, the student en-
ters the magistracy under the program of train-
ing forensic experts.

One of the first educational programs for
the training of experts in the framework of
the magistracy appeared at the Kutafin Mos-
cow State Law University (Moscow State Law
Academy) — “Forensic expert support of law
enforcement”. In the subsequent “RUDN Law
Institute, together with the Russian Federal
center for forensic expertise of the Ministry of
Justice of Russia — an educational project was
prepared to implement the master’s programs
“Forensic Expertise in Law Enforcement™”
(Usov, 2015: 23; Smirnova, 2018: 14).

As E.R. Rossinskaya writes, “the objec-
tives of such master’s programs are the fun-
damental training of Masters of Law in the
field of professional legal activity, having pro-
fessional competencies in the use of special
knowledge ... In this form, it is possible to train
experts only in certain separate genders, and
not in forensic classes” (Rossinskaia, 2016: 15).
Her opinion should be supported that “persons
already qualified as a bachelor or specialist in
basic maternal sciences are able to acquire the
qualifications of a forensic expert in any one
type of forensic examination. For 2-2.5 years
of master’s studies, they may well master the
fundamentals of forensic science, substantive
and procedural law, expert technologies, and
expert research methods for this type of ex-
amination. At the same time, the possibility of
training forensic experts on new types of fo-
rensic examinations in the magistracy based on
undergraduate law” (Rossinskaya, 2018: 83).

In addition to the fact that this type of
training is not possible in all expert specialties,
there are other issues that need to be addressed.
So, one of the questions is the determination of
the areas of undergraduate or specialty training,
after training in which it is possible to continue
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training in an expert specialty in a magistracy.
Is it possible to study in a magistracy in an ex-
pert specialty, for example, for a bachelor who
has studied in the field of preparation 04.03.01
“Chemistry” or 40.03.01 “Jurisprudence”? Do
you have to take into account the primary di-
rection of bachelor’s studies in preparing the
master’s program and adjust the curriculum in
this regard, and will it be appropriate and in de-
mand by students? Existing regulations do not
allow a clear answer. Given the short training
period in the magistracy, it is doubtful to obtain
deep knowledge in the expert field and in the
necessary amount of legal knowledge to carry
out expert activities in the specialty.

Conclusion

Forensic science dictates the need to train
qualified expert personnel. The foregoing al-
lows us to conclude that there are several dif-
ferent in form, content, training methods, ways
of initial training of forensic experts. None of
the existing forms can be considered ideal in
achieving the goal of training a competent ex-
pert. Each form has inherent disadvantages and
advantages. That is why it is simply impossible
to deny the existence of any of them today, be-
cause otherwise a “personnel” emptiness will
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Mockosckuil 20cyoapcmeeHHblil IOPUOULECKULl YHUBEPCUMen
um. O. E. Kymaguna
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AnHotanus. [IpakTHdecku HU OUH BUI CYIOIIPON3BOACTBA HE 00XOANUTCS Oe3 IpHBIIe-
YCHUS IKCIIEPTOB LIS TPOM3BOICTBA SKCIIEPTHOTO UCCIISIOBAHIS FIIH CIICIIHAJIICTOB IS
KOHCYIBTAIlMH. B 3TOi CBSI3M BEChMa OCTPO BCTAET BOIIPOC OIMPEACICHUS KOMIICTCHT-
HOCTH JTHX CyOBEKTOB JHIIAMH, BEIYIIHNMH TIPOIECC, HE 00aTaroIIIMHK CIICIHaIbHbI-
MU 3HAHHSMH B TOH 00JIaCTH, B KOTOPOH CIICIIHAIH3UPYETCS CBEMYIIEE JTHI0. ABTOPOM
OIIpeaessIeTCs] KOMIIETCHTHOCTE CYIeOHOTO DKCIIepTa M MEPEUHCISIOTCS] HHBIE TpeOoBa-
HUS K OKCIEPTY KaK YUACTHUKY CyAOIPON3BoACTBa. Ha opMupoBaHIe KOMIIETEHTHOCTH
B IICPBYIO OYEPEIb BIMSICT YPOBEHH MOATOTOBKH, 0Opa30BaHUE JKCIEPTa WM CIICIHA-
mucra. OCHOBHOE BHUMAHUE YICISETCS PACKPBHITHIO OCHOBHBIX ITyTEH TepBOHAYATIBHOM
MOATOTOBKH M MIEPETIOATrOTOBKY CYACOHBIX IKCIIEPTOB Ha COBPEMEHHOM JTarle: TPaIHIIH-
OHHBIN MYTh MOATOTOBKH IKCIIEPTOB; CHEIUAIUTET IO CrenuanbHoCTH «CyneOHas Ke-
MIePTH3a»; MaTHCTPaTypa 0 MpOorpaMMaM HKCIIEPTHBIX CHEHUAIFHOCTEH. AHATH3HPYIOT-
Csl CYIIECTBYIOIIUE BUIBI TIONTOTOBKH H IIEPETIOATOTOBKH CYICOHBIX dKCIIepTOB B Poccun
U HEKOTOPBIX 3apyOe:KHBIX CTpaHax, B TOM YHCIE CTpaHaX — yuacTHUIAX EBpasuiickoro
skoHOMHYecKoro coro3a (EADC). TpagumoHHBIN MyTh MOATOTOBKH CYACOHBIX dKCIIEp-
TOB U 00yUYCHHE TI0 TIPOrpaMMe CICIUATUTETa PACKPBIBAIOTCS UCXOS U3 HCTOPHICCKOM
00YCIIOBICHHOCTH M HEOOXOIUMOCTH ITOITOTOBKH CIICIIHAIHUCTOB IJIST OCYIIECTBICHUS
CyneOHO-IKCIIEPTHOW NESTETBHOCTH. BBIIENIIOTCS MO3UTHBHBIC W HETaTHBHBIC USPTHI
HAIPaBJICHUI TIOATOTOBKH C YYETOM WX BIUSHHSA Ha (POPMUPOBAHUE KOMIICTEHTHOCTH
CyaeOHOro dKCIepTa. ABTOp IMOTYEPKHBACT HEOOXOAMMOCTh Pa3BUTHS CYILIECTBYIOIIIX
(dbopM TepBOHAYATHHON MOATOTOBKHU CYNEOHBIX HKCIIEPTOB C YUETOM JOCTOMHCTB U HE-
JOCTAaTKOB KaXK1oi n3 HuX. CIenaH BEIBOJ O HEOOXOIMMOCTHU IPAMEHEHUS CyObEKTHOTO
KpHUTEpHUs B LEIIX onpeneieHus 3G(eKTHBHOW (POPMBI TIONTOTOBKH CYIEOHBIX dKCIIEp-
TOB.

KuarwueBble cjioBa: MOATOTOBKA OKCIIEPTOB, MEPETIOATOTOBKA 3KCIIEPTOB, BHICIICC 06pa—
30BaHUC, cyz[eGHa;I OKCIIEPTHU3a, UCITOJIb30BAHUEC CIICIUAJIbHBIX 3HAHUH.

Hayunas cnieumanbHoCcTh: 12.00.12 — KpUMUHATUCTHKA, CYAeOHO-IKCIIEPTHAS ACATENb-
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The current system of environmental law
of Russia witnesses the emergence of new types
of legal acts that add to the traditional set of ev-
idently mandatory statutes, governmental reg-
ulations and new instruments of administrative
rules being the strategic documents that outline
the environmental policies of the country.

Enactment of the documents has raised
an issue of determining their legal force, their
place in the hierarchy of statutes and other legal
acts, and options for their implementation.

To a great extent, the socio-economic de-
velopment of the society depends on the avail-
ability of natural resources forming a material
basis for economic growth, on their reasonable
and sustainable use, on the favourable state of
the environment being a key factor in ensuring
the well-being of people and sustainable de-
velopment of a country. In such context, envi-
ronmental law becomes especially relevant in
formatting the stable long-term social structure
models. Today the environmental requirements
of the Russian law do not only make a direct
or indirect influence on the rights and obliga-
tions of a person, but also determine them in
the full variety of their relationships, including
economic and social ones.

In its turn, the outcomes of economic
growth produce the material values needed for
tackling environmental problems, improving
natural life conditions, practicing rational and
sustainable use of natural wealth. Under such
conditions, the continuous and complementa-
ry links between the economy and the ecolo-
gy serving as a guarantee of progressive social
development become especially evident. Such
objective links predetermine the need for a
well-coordinated development of all branches
of law based on generally recognized general
principles that equally incorporate public inter-
ests in economic development and conserva-
tion of nature.

Today, the environmental law of Russia
is actively searching for a fundamental ap-
proach to coordinating the legal regulation of
social, economic and ecological relationships
in their integrity. One of such approaches is
associated with enactment of political strate-
gic documents, where the environmental prob-
lems are addressed not in isolation, but within

the context of and in interconnection with the
goals of socio-economic development. Such
an approach corresponds to the basic position
expressed at the international level. According
to the World Charter for Nature (item 7) “in
the planning and implementation of social and
economic development activities, due account
shall be taken of the fact that the conservation
of nature is an integral part of those activities”.

By now, many of such acts have already
been adopted or approved by various govern-
mental bodies. They comprise quite a number
of environment-related policies interconnect-
ed with economic and social ones, such as the
Ecological Doctrine of the RF, Fundamentals
of State Policy in the Area of Ecological De-
velopment for the Period till 2030, Strategy of
Ecological Security for the Period till 2025,
Climate Doctrine of the RF, Water Strategy of
the RF for the Period till 2020. In their legal
form, these acts are from presidential decrees,
governmental regulations and orders, and stand
out with their different validity terms. Due to
this diversity of formal characteristics it ap-
pears impossible to build a hierarchy of such
acts, to determine their correlation within the
system of legislative acts, to outline a circle
of persons, who are to implement and comply
with them. In terms of juridical technics, these
documents outline the problem addressed, set
the policy objective, set the operative tasks, and
list the legal and practical measures to be car-
ried out for their attainment. These texts do not
mean to determine any personal rights and ob-
ligations, neither they provide an enforcement
mechanism. They may not adjudicate in courts.

From the legal nature point of view, the
Russian legal science regards the strategic and
political acts as equal or similar to the Consti-
tution, and referred to as political and regulato-
ry ones. As per the criteria of their designation,
contents and juridical techniques applied in
their drafting, and according to the Federal Act
“On Strategic Planning”, the political and reg-
ulatory acts belong to the system of strategic
planning documents with a unique correction
procedure: unlike adoption of amendments,
such correction means any operative modifica-
tion of the text without changing the validity
term. Political rule-making is vested with the
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President or the executive bodies at the federal
and regional levels, except for the legislature,
the State Duma. This fact creates an unusual
interconnection between the legislative and ex-
ecutive bodies, when the former ones, despite
their primary role within the branches of public
power and independence from executive and
judicial power, are practically obliged to adopt
the statutes that have to, at least, follow, if not
to implement the national policy declared at the
executive level.

The Code of Administrative Proceedings
dated 3 March 2015 sets the rules for repeal-
ing ministerial acts either in full or in part
upon the administrative claims of the persons
to whom the act has been applied or who be-
lieve that the act violates or will violate their
rights, freedoms and lawful interests (Article
208). The rule covers both mandatory ministe-
rial acts, such like regulatory orders, decrees
and decisions, and also the acts of “regulatory
quality” and interpretative nature, adopted in
the form of ministerial letters, national stan-
dards, or reference books. In the latter case,
the legal nature of the acts of “regulatory
quality” but not being regulatory documents
is not clear; as per the position elaborated by
the Constitutional Court of the RF, it is up to
the court to decide whether the disputed act
does or does not conform to the established
criteria. If it is adopted by a regulatory body
possessing a legislative mandate, addresses to
an unlimited circle of persons, and is deemed
to be applied many times, it will be recog-
nized as a mandatory document, not an act of
explanatory, informative or interpretative na-
ture. According to the Code of Administrative
Proceedings, both regulatory acts and acts of
regulatory qualities or containing any legisla-
tive interpretations shall be subject to judicial
review. Strategic acts do not claim to have
such qualities at all, as they are not meant to
establish any general mandatory rules, but
outline the political priorities and general im-
plementation framework for the relevant exec-
utive entities; they do not concern any physi-
cal or legal persons, their provisions are not
that much informative or interpretative, but
rather policy-making. As they may contradict
with the citizens’ rights, they may provoke

a civil suit, but only when a certain govern-
mental regulation is adopted to implement a
strategic document. Despite certain rules con-
cerning the adoption of strategic documents,
the legislation and judicial practice remain
mute about the legal force and review of the
documents that combine features of the two
abovementioned types of acts, regulatory acts
and acts of regulatory nature, officially rele-
gating them to neither.

Regardless of this vague legal nature of
strategic documents, they are gaining an ev-
er-growing role in regulating environmental
relationship. They also have made an important
first step to integrate environmental protection
interests into socio-economic development pol-
icies.

Approved by the Governmental Order dat-
ed 31 August 2002, the Ecological Doctrine of
the Russian Federation proclaims that the nat-
ural environment should be incorporated into
the system of socio-economic relationships as
the most valuable component of the nation-
al heritage. The strategy of socio-economic
development and the state ecological policy
should be interconnected, as health, social and
environmental well-being of people present an
inseparable integrated unity.

A more straightforward approach to inte-
grating ecological, economic and social inter-
ests and comprehensive legal regulation is ex-
pressed in another strategic document adopted
10 years thereafter, the Fundamentals of the
National Policy of Ecological Development for
the Period till 2030 (further Ecological Devel-
opment Policy), approved by the President of
the RF on 30 April 2012. It requires the nation-
al ecological development policy to be strate-
gically intended to solve the socio-economic
tasks that would ensure environment-orient-
ed economic growth. Consequently, it is not
socio-economic development as an absolute
value expressed in growth indicators, but the
socio-economic growth that considers and
guarantees the ecological interests of the so-
ciety to preserve the environment for a long-
term perspective that is proclaimed as the po-
litical basis for the development of the state.
Even though the activities implemented to
observe these interests may keep the absolute
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economic growth back at certain stages, they
shall remain an irreplaceable deposit to achieve
long-term sustainable development of all social
institutions.

To a certain extent, the Ecological Devel-
opment Policy follows the Sustainable Devel-
opment Concept (Our Common Future) and
Sustainable Development Goals approved by
the United Nations in 2015, and supports the
Ecological Law and the Governance Associ-
ation concept on promotion of ecological law
based on the principle of ecological justice
and equality among living people, present and
future generations in living nature, to sustain
integrity of nature, to develop ecological think-
ing and practice in human minds, “to subordi-
nate our material expectations and desires to
the delicate balance of our planet”.

The Concept of Long-Term Socio-Eco-
nomic Development of the Russian Federation
for the Period till 2020 as approved by Govern-
mental Order No. 1662-r dated 8 August 2009
similarly envisages that the economic devel-
opment itinerary is planned with the environ-
ment factors taken into account. It states that an
improved system of ecological regulation that
meets the priorities of national development
till 2020 and the new post-industrial level of
social development of Russia shall become an
institutional basis for a new ecological policy.
The ecological policy shall be aimed at a con-
siderable improvement of the quality of the en-
vironment and ecological conditions of human
life, creating a balanced environment-oriented
model of economic development and ecologi-
cally competent industries.

The political declarations mean the eco-
logical development principle has been form-
ing within the environment legal protection
system through the official recognition and
legal provision. It formed a general basic
framework for the entire legal system, being a
new legal principle for the national policy as
a whole and ecological policy in particular.
This principle forwards the law to address the
socio-economic tasks intended to ensure the
environment-oriented economic growth, pre-
serve the favourable environmental conditions,
biological diversity and natural resources to
meet the needs of the present of future genera-

tions, input into environmental rule of law and
ecological security.

The greatest challenge of formulating the
ecological development model lies upon the en-
vironmental legislation that has been previous-
ly based on the dynamically and sustainably
developing theory of environmental law, and
comprising the legal rules that ensure tackling
of environmental problems in the context of
economic development. Industries are obliged
to comply with ecological standards, including
the traditional environment quality require-
ments and emission standards, practice and in-
troduce the best available techniques. The new
restrictions that prohibit the placement of cer-
tain industrial facilities within water protective
zones adjacent to water bodies (Article 65 of
the Water Code of the RF, Article 104 of the
Forest Code of the RF), within the forest lands
(Article 13 — forest infrastructure facilities,
Articles 102-107 — prohibition to locate capital
constructions within protected forests), within
other valuable lands, force the operators to se-
lect environmentally safe areas for their eco-
nomic activity. According to Article 32 of the
Federal Act “On Environmental Protection”,
environmental impact assessment as a mech-
anism for adopting environmentally safe gov-
ernmental decisions concerning the planned
economic projects is a mandatory requirement
for all legal persons engaged in economic and
other activities.

At the same time, the legal principle
of ecological development determines new
guidelines and priorities for environmental
law. Firstly, legal environmental requirements
should not impede the economic development.
In other words, ecological restrictions, prohi-
bitions and prescriptions should not cut down
the gross domestic product, interfere with the
well-being of people and their living standards.
The Ecological Development Policy points
out the priority environmental problems to be
solved as soon as possible. They include envi-
ronment-friendly waste disposal, compensa-
tion of environmental damage, mitigation of
the environmental consequences of past eco-
nomic activities, introducing new approaches
to environmental standard-setting based on
technological standards, protecting natural
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ecological systems, flora and fauna. There are
some interesting and rather radical approaches
to notice. The environmental standard-setting
recommends giving up the “zero risk” concept
(it means adjustment of the environment qual-
ity standards and emission limitations to pre-
vent environment-related diseases) in favour of
laxing the quality and emission requirements
to support economic interests. According to the
National Ecological Policy, industries should
adhere to the technological standards that set
the “acceptable risk for the environment and
people’s health”.

Ecological development also implies re-
forming the pollution charge computation
methodology. The Ecological Development
Policy suggests to refuse from temporary
emission limitations currently allowed in ex-
ceptional cases during reconstruction and
modernization that would result in a higher
pollution charge, and to require every facility
to compensate the environmental damage in
any case whenever the emission standard is
exceeded. The Ecological Development Policy
also promotes the ecosystem regulation mecha-
nism, which requires, particularly, preservation
of natural ecosystem functions both inside the
special protected areas and beyond.

The ecological development principle ex-
tends to the regulation of economic activities
that traditionally falls within civil and business
laws. The Ecological Development Policy pro-
vides for creating a legal model of an effective,
competitive and environment-oriented econ-
omy, a task to be integrated into economic
branches of law. The priorities have been set.
The priority of legal regulation is awarded
to equipping the industries with innovative
eco-friendly technologies, and assessing the
efficiency of the economy not only through the
traditional qualitative and quantitative produc-
tion parameters, but also through the efficiency
of natural resources involved in the process.

Civil and business law also need to be in-
volved into addressing the problem of mitigat-
ing the previous environmental damage. The
Ecological Development Policy prescribes to
explore the previous damage and arrange step-
by-step activities to clean the pollution from
the past economic activities (sites of stocked

environmental damage, abandoned landfills,
heavily polluted sites), as well as to develop
proper legal mechanisms to involve investors
into the reclamation activity. In 2016, a long
provision on eliminating stocked environ-
mental damage was included into the Federal
Act “On Environmental Protection” (Chapter
XIV.1), but unfortunately many details of recla-
mation process were not addressed. The crite-
ria for recognition of environmental damage as
past or stocked were not formulated. As at the
past pollution sites left since the Soviet times
no liable persons were found, no balanced
model for finding liable persons to compensate
the expenses was suggested. For the time, the
expensive works on identification and registra-
tion of the past polluted sites are carried out by
the government and most of the expenses are
covered by the federal budget.

Even though the documents that may fi-
nally bring a reform in environmental law are
generally positively accepted, some criticism
has been already pronounced.

The critics point at the lack of legislative
basis for implementing the Ecological Doc-
trine, lack of mandatory legal force of the po-
litical documents that undermine the idea of
strategic planning; they notice the incomplete
coverage of ecological security issues in the
Strategy of Ecological Security (2017) that
misses problems of depletion of natural re-
sources, water and biological resources. Lack
of mechanisms for enforcing the political doc-
uments and mitigating the possible contradic-
tions between these documents and mandatory
laws and regulations undermines the signifi-
cance of strategic documents. Even though the
Ecological Doctrine proclaims the objective to
strengthen the role of environmental expert re-
view, the list of activities subject to such review
was limited by the Federal Act “On Ecological
Expertise”, and the mechanism itself, therefore,
lost its relevance.

This criticism may be added with the ev-
ident fact that there have already been some
deviations from the national ecological policy
in regulatory acts. If the Ecological Develop-
ment Policy provides for switching from “the
pollution charges for exceeded pollution stan-
dards to compensation of environmental dam-
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age”, the governmental regulation adopted on
3 March 2017 “On Calculating and Collection
of Charges for the Negative Impacts on the
Environment”, i.e. enacted 5 years after the
adoption of the Ecological Development Policy
(2012), established the same excessive pollu-
tion charge collection system, thus once again
legalizing the pollution that breaches the qual-
ity standards.

Besides, it should not be ignored that reg-
ulation by strategic documents has become an
uncontrolled and unpredictable process, when
the number of strategic documents is growing
and the scope of issues they cover is expanding.
Moreover, the logic in this activity is not always
evident. For instance, there is a Water Strategy,
but no Forest Strategy. There is a Strategy for
the Conservation of Rare and Endangered Spe-
cies for the period till 2030, but no strategy for
the protection of wildlife or biological diversity
as a whole, even though the protection of biodi-
versity is proclaimed as one of the objectives by
the Policy of Ecological Development.

One may also notice some duplications
among strategic environment-related docu-
ments. It is hard to understand, why a Strategy
of Ecological Security has been adopted as a
separate strategic document, if when ecolog-
ical security issues are covered both by the
Ecological Development Policy and the Eco-
logical Doctrine. Besides, the objectives of the
latter documents coincide to a great extent. The
Ecological Development Policy is intended “to
preserve favourable environmental conditions,
conserve biological diversity and natural re-
sources for the needs of the present and future
generations” and comprises ecological securi-
ty. The aims of the national Policy of Ecologi-
cal Security are formulated as “to preserve and
restore the natural environment, to maintain
the environmental quality on the level needed
for favourable life conditions and sustainable
development, elimination of past environ-
mental damage caused by economic activities
under the conditions of economic growth and
climate change”. Therefore, the border between
the objectives of environmental protection and
those of ecological security is hardly visible.

There arise some new questions con-
cerning interpretation and implementation of

ecological policy as a separate sector in the
national policy. According to the Strategy of
Economic Security for the Period till 2030,
“excessive limitations in ecological securi-
ty, growing costs of environmentally friendly
production and consumption standards” are
viewed among the challenges and threats to
economic security. Therefore, the ecological
security policy should be implemented with the
declared economic and financial challenges in
mind as long as both documents are equal in
their legal force.

From everything said above it becomes
evident that harmonization of strategic docu-
ments is an urgent matter. There are two op-
tions to suggest. Firstly, in view of the existing
law-making practice when national policy ob-
jectives are expressly formulated in the respec-
tive legislative acts or included therein as sepa-
rate chapters, it seems reasonable to apply this
model to environmental policy. A separate law
on the national environmental policy or a chap-
ter on environmental policy within the Federal
Act “On Environmental Protection” may pro-
claim long-term guidelines for the develop-
ment of environmental, ecological security and
nature use-related legal acts through creative
codification of the existing political and strate-
gic documents. With this approach, the nation-
al environmental policy may finally acquire a
fully legal, sustainable and long-term charac-
ter. A policy formulated in a legislative act will
obtain a clear mandatory legal force, outline a
circle of persons in charge of its implementa-
tion to become a firm basis for enacting further
strategic and programmed documents as tools
for law implementation.

Such law-making practice is already avail-
able. For instance, there is a Federal Act “On
Industrial Policy”, Federal Act “On Science and
National Scientific and Technological Policy”.
The Federal Act “On Standard-Setting” has
Chapter 2 “National Policy in Standard-Set-
ting”. Separate chapters on national policies in
relevant sectors are also included into the Fed-
eral Acts “On Heat Supply”, “On Electric En-
ergy Industry” (Chapter “Investment Policy in
Electric Energy”), “On Gas Supply” (Chapter
“Principles of the National Policy in Gas Sup-
ply Sector”).
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Alternatively, it would be less compli- clusion cross-references to make a clear link
cated to codify the adopted political and stra-  between them. The dilemma of their legal
tegic documents through a thorough review force would still remain unclear, leaving the
and comparison of their provisions, with- problem of their relevance to other legislative
drawal of duplicating formulations, and in-  acts.
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Introduction

The current Civil Code of the Russian Fed-
eration sets forth general provisions on the par-
ticipation of state and other public legal entities
in civil legal relations. However, over the last
three years the Constitutional Court of the Rus-
sian Federation has formed such legal positions
that differ from the legal provisions, which pre-
determined the necessity of their analysis and
interpretation. The Constitutional Court of the
Russian Federation actually proposed a new
solution to the problem concerning the model
of participation of public legal entities in civil
relations on the example of non-contractual ob-
ligations with individuals.

Research description

The general rules on the model of partic-
ipation of public entities in civil relations are
itemized in Articles 2, 124 and 125 of the Civ-
il Code of the Russian Federation (hereinaf-
ter referred to as the Civil Code). In general,
the Russian legislation has accepted the idea
of recognizing public entities as independent
subjects of private relations along with indi-
viduals and legal entities participating in these
relations through the actions of their bodies.
At the same time, the legislators have clearly
defined the criteria for qualifying government
authorities for implementing the legal capacity
of the Russian Federation and the subjects of
the Russian Federation in the relations regulat-
ed by civil legislation.

The procedure for the participation of pub-
lic entities in relations governed by civil law is
directly specified by Art. 125 of the Civil Code,
with two different rules set out in Items 1 and
3 of this Article. Thus, by virtue of paragraph
2 Item 1 Article 2 of the Civil Code, the par-
ticipants of relations governed by civil law are
citizens and legal entities. The Russian Feder-
ation, the subjects of the Russian Federation
and municipal entities may also participate in
these relations. In this case the legislators used
the wording “may participate” in counterbal-
ance to the expression “are participants” in
relation to natural persons and legal entities,
which is not incidental. The reason is that state
is not so active as individuals and legal entities
in such relations; the role played by the state

in the life of society does not imply its active
involvement, on the contrary, participation in
private relations for state authorities is rather
an exception in special cases when the norms
of the Civil Code shall be applied for the regu-
lation of the relations. Such situations comprise
non-contractual obligations, including those
resulting from vindication requirements and
infliction of harm.

According to Item 1 Art. 125 of the Civil
Code of the Russian Federation, government
bodies have the right to act on behalf of public
entities: they may acquire and exercise proper-
ty and personal non-property rights and obliga-
tions, appear in court within their competence,
established by acts determining the status of
these bodies. The above provision presumes
that only state authorities may act directly on
behalf of public entities, and the right of the
body to act on behalf of the state must be pro-
vided for in the act defining its status and must
comply with its competence.

Unlike Item 1, Item 3 of Art. 125 of the
Civil Code gives a different wording: in cases
and in the manner prescribed by regulatory le-
gal acts concerning public entities (federal laws,
decrees of the President of the Russian Feder-
ation, decrees of the Government of the Rus-
sian Federation, regulatory acts of the subjects
of the Russian Federation) government bodies,
as well as legal entities and individual citizens
can act for and on the behalf of the public enti-
ties. This means that in order to participate in
civil relations on behalf of public entities other
than those specified in Item 1 of Art. 125 of the
Civil Code of the Russian Federation, their rep-
resentative must meet a number of conditions,
namely, 1) the cases and order of such represen-
tation shall be fixed in regulatory acts; 2) there
shall be a special assignment made in respect
of these government bodies, legal entities and
individuals.

Hence, in accordance with Item 1 of Art.
125 of the Civil Code of the Russian Federa-
tion, as a general rule, the participation of the
Russian Federation and the subjects of the Rus-
sian Federation in civil relations is carried out
through the actions of state authorities, and in
special cases (defined in Item 3 of Art. 125 of
the Civil Code), if there is a special assignment,
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other subjects (government bodies, legal enti-
ties and individual citizens) can act on behalf
of public entities.!

As it follows from the aforesaid, Article
125 of the Civil Code of the Russian Federation
uses various terms to designate civil capacity
of the Russian Federation and its subjects in
civil relations: “government bodies”? (Item 1 of
Art. 125 of the Civil Code) and “state author-
ities” (Item 3 of Art. 125 of the Civil Code).
This circumstance, in our opinion, is of funda-
mental importance for the solution of the prob-
lem of the legislative model characterising state
participation in civil relations.

The common feature of the concepts
“government bodies” and “state authorities” is
their belonging to the category of bodies/agen-
cies, typifying the structural unit of the state
apparatus. As such, they possess an array of
distinctive features: 1) the body is a part of the
state apparatus; 2) it acts for and on behalf of
the state; 3) it enjoys state power (has its own
particular competence); 4) it has an internal or-
ganizational structure; 5) it uses specific forms
and methods of activity. The territorial scale of
activity and declaration of the legal position of
the body in regulatory acts can also be added
to this list as optional features (Gabrichidze,
1982: 29; Bakhrakh, 1996: 84-84; Mitskevich,
2016: 138).

All these features of the government bod-
ies are interconnected and interdependent, the
bodies have an intrinsic set of the above men-
tioned distinctive features, their inherent com-
bination. However, the main attribute among
them that defines the essence of the govern-
ment body, its purpose, is the presence of state

' Literally: “In the cases and in conformity with the pro-
cedure, stipulated by the federal laws, by the decrees of the
President of the Russian Federation and the decisions of the
Government of the Russian Federation, by the normative acts
of the subjects of the Russian Federation and of the munici-
pal entities, the state bodies, the local self-government bodies,
and also the legal entities and the citizens may come out on
their behalf upon their special order”. (see translation of the
Civil Code https://www.wipo.int/edocs/lexdocs/laws/en/ru/
ru083en.pdf) — Translator’s note.

2 In English translation of the Civil Code this difference is not
so striking, since both Items have the wording “state bodies”
with the addition “state power bodies” in Item 1 (see https:/
www.wipo.int/edocs/lexdocs/laws/en/ru/ru083en.pdf) -
Translator’s note.

powers as regards a certain range of issues, i.e.
competence.

In the end, a government body is a part of
the state apparatus (an element of a higher level
system, i.e. the state), acting for and on behalf
of the state and personifying state power.

Despite the existence of common features,
the concepts of “government bodies and “state
authorities” are not identical. The difference
between them lies in the fact that the first em-
braces bodies belonging to this or that branch
of state power, and the second — bodies not at-
tributed to a particular branch of power (Cham-
bers of Accounts, election commissions, prose-
cutor’s office, etc.) (Mitskevich, 2016: 136-137).

As a consequence, it turns out that the
legislator has demarcated the cases of imple-
mentation of the civil legal capacity of public
entities by the considered bodies through the
recognition of the government bodies’ right to
act according to Item 1 of Art. 125 of the Civil
Code of the Russian Federation, i.e. generally
within their competence, while the state au-
thorities should follow Item 3 of Art. 125 of the
Civil Code, in other words, in cases specifically
provided for by the legislation and in the pres-
ence of a special assignment, yet, the motives
of such a decision remain unclear.

In this regard, the question arises about
the grounds for such a legislative approach, and
the doctrine on it contains several assumptions.
Most of the modern researchers are unanimous
in the fact that Item 1 of Art. 125 of the Civil
Code of the Russian Federation concerns the
legal structure of the “body” of a public enti-
ty by analogy with the “body” of a legal entity
(in the sense of Art. 53 of the Civil Code), and
Item 3 of Art. 125 of the Civil Code delineates
the relationship of representation, regulated by
Chapter 10 of the Civil Code. On balance, it is
concluded that in the first case the government
bodies are not bound to have civil legal capaci-
ty, and in the second case, on the contrary, they
should have the status of independent legal en-
tities (Golubtsov, 2019: 70-71; Kravets, 2016:
36-39, etc.). To remove this contradiction, rad-
ically different solutions are proposed — from
the exclusion of government bodies from Item
3 of Art. 125 of the Civil Code of the Russian
Federation (Kravets, 2016: 39) to the legislative
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consolidation of the features of the government
bodies’ status when they participate in civil re-
lations as legal entities (Golubtsov, 2019: 72).

Having agreed with the general conclusion
about the types of legal structures established
in Items 1 and 3 of Article 125 of the Civil
Code of the Russian Federation, I believe that
the answer to the posed question lies in another
sphere. Indeed, Item 1 of Art. 125 of the Civ-
il Code of the Russian Federation is about the
legal structure of the “body” of a public entity
similarly to the “body” of a legal entity, and
Item 3 of Art. 125 of the Civil Code classifies
the relations of representation, regulated by
Chapter 10 of the Civil Code.

Legal grounds for such a conclusion are
written in Item 2 of Art. 124 of the Civil Code,
by force of which the rules regulating the par-
ticipation of legal entities in relations governed
by civil law are applied to public entities, too,
unless otherwise follows from the law or pecu-
liar characteristics of these subjects. According
to Item 1 of Article 53 of the Civil Code, a legal
entity acquires civil rights and assumes civil
obligations through its bodies acting in com-
pliance with the law, other legal acts and char-
ter documents. Since the content of this Item
corresponds to the provisions of Item 2 of Art.
124 of the Civil Code, then Item 1 of Art. 53 of
the Civil Code can be analogously applied to
public entities, which is set out in Item 1 of Art.
125 of the Civil Code. This is explained by the
fact that Item 1 of Art. 125 of the Civil Code of
the Russian Federation sees government bod-
ies as bodies of the Russian Federation and the
subjects of the Russian Federation; it concerns
such bodies which due to these circumstances
cannot act as independent participants in civil
relations, because it is through them the public
entity itself enters into civil relations.

Accordingly, Item 3 of Art. 53 of the Civil
Code and Item 3 of Art. 125 of the Civil Code
refer to the representatives of legal entities and
public entities. Therefore, the relations arising
between a public entity and such a represen-
tative should be covered by Chapter 10 of the
Civil Code. But it is necessary to make a reser-
vation that this provision is only for individuals
and legal entities, which is quite logical. As for
the state authorities, mentioned in Item 3 of Ar-

ticle 125 of the Civil Code, those which do not
have any connection with the branches of state
power cannot have any relations with the public
entity due to the non-autonomous nature of the
state authorities. In our opinion, Item 3 of Art.
125 of the Civil Code refers to such state au-
thorities which are not supposed to participate
in civil relations and which do not have such a
right in their competence, therefore, in case of
such a need the state may confer special powers
on such bodies by issuing a corresponding act.
In this sense, there is no contradiction, so, the
government bodies and state authorities do not
have an independent civil legal capacity, rath-
er they are only capable of realising the legal
capacity of a public entity. In this regard, the
difference between them is only in the scope
of their competence: for the government bod-
ies this eligibility is defined in the act on their
status, while state authorities need special
granting of power in cases established by law
for their participation in civil relations. This
granting of power stays within the “special as-
signment” formula.

Thus, the current civil legislation gives a
clear structural model of public entities’ par-
ticipation in private relations, which can be ex-
pressed in the following aspects: 1) public legal
entities can be recognized as participants of
civil relations; the Russian Federation, the sub-
jects of the Russian Federation, as well as mu-
nicipal entities, are seen separately; 2) they can
legally act as independent participants along
with individuals and legal entities; 3) public
legal entities are not equal to legal entities;
4) civil legal capacity of public legal entities
is realised through the actions of government
bodies within their general competence (Item 1
of Art. 125 of the Civil Code) or through the ac-
tions of the state authorities within the powers
specially granted for this very purpose (Item 3
of Art. 125 of the Civil Code).

In any case, the substantial significance is
displayed by the powers of a specific state au-
thority, so the relations regulated by the civil
legislation are characterized by the provision,
due to which the actions of a public legal entity
in the sphere of private law (the actions which
are not within its competence) do not beget legal
consequences for this public entity. It is for this
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reason that judicial practice attaches particular
importance to the evaluation of the actions of
the Russian Federation bodies and bodies of the
RF subjects, since the actions of the authorized
body only have legal consequences (cf., for ex-
ample, Item 4 of the Resolution of the Plenum
of the Supreme Court of the Russian Federation
“On some issues related to the application of
the rules of the Civil Code of the Russian Fed-
eration on the limitations of legal claims” No.
43 dated 29.09.2015, and Item 15 of the Resolu-
tion of the Plenum of the Supreme Court of the
Russian Federation “On the application by the
courts of some provisions of the first part of the
first section of the Civil Code of the Russian
Federation” No. 25 as of 23.06.2015, etc.).

Meanwhile, considering individual cases
related to the participation of public entities
and individuals in non-contractual obligations,
the Constitutional Court of the Russian Federa-
tion formulated legal positions that do not fully
correspond to the Russian legislative model de-
scribing participation of public entities in civil
relations.

For instance, in 2017, during the case fol-
lowing the complaint of citizen A.N. Dubovets,
the Constitutional Court of the Russian Fed-
eration adopted the widely known Decree No.
16-P of 22.06.2017, according to which there
appeared a special exception to the rules of Art.
302 of the Civil Code on vindication of proper-
ty in relation to the situation when the public
entity claims the reclamation of property from
unlawful possession of a bona fide purchaser —
an individual.

During the formation of the legal conclu-
sion for this case the Constitutional Court of
the Russian Federation paid close attention (in-
ter alia) to the assessment of a condition pro-
vided by Art. 302 of the Civil Code, namely the
reclamation of property from the possession of
the owner beyond one’s will. In addition, the
Constitutional Court of the Russian Federation
essentially analyzed the procedure for partici-
pation of public entities in civil relations by the
example of the institution of escheat.

In particular, it was proposed to take into
account and analyze two points when settling
the respective disputes: “the fact of state reg-
istration of the ownership right to the dwelling

premises for the person who had no right to
alienate it, and the nature of actions (inaction)
of the public owner personified by the autho-
rized bodies that are entrusted with the compe-
tence to register title to escheated property and
dispose of it”.

In the context of the issue under consid-
eration, the dual position of the Constitutional
Court of the Russian Federation on the powers
of bodies acting on behalf of the state raises
concern. On the one hand, the court states un-
equivocally that the loss of the escheated intan-
gible property by public entity may be caused
by “inaction of relevant bodies which have not
formalized the ownership right to it within a
reasonable period of time, which to a certain
extent creates prerequisites for its loss, includ-
ing through withdrawal of the property from
the possession of the public owner as a result
of unlawful actions of third parties”. The RF
Constitutional Court uses the term “authorized
bodies” to name this type of bodies without
giving any other options.

But there is a completely different situation
when the court assesses the fact of state regis-
tration of ownership under forged documents
as regards a third party claiming escheated
dwelling premises. The Constitutional Court of
the Russian Federation has already criticized
the position of the courts that do not consider
“expression of the will of a public legal enti-
ty aimed at withdrawal of intangible property
from the possession of a public owner, the act
of state registration of the right to this property
(although it is this act that confirms the legality
of the transaction made by the originally unau-
thorized alienator of intangible property with
a third party) as permissive, as the basis for
the alienator’s registration as the owner of this
property and, consequently, the justified legali-
ty of the transaction.

Hereby, the Constitutional Court of the
Russian Federation comes to the conclusion that
“the state, represented by legally authorized
bodies and officials acting during the proce-
dure of state registration of rights to intangible
property, confirms the legality of a transaction
on withdrawal of intangible property”.

As a result, it turns out that, in the opin-
ion of the RF Constitutional Court, the reg-
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istration body that exercises the authority to
perform registration actions within its com-
petence, established by a regulatory legal
act, and which does not have the authority
to dispose of escheated property owned by
a public entity, nevertheless, authorizes the
transactions on withdrawal of such real estate
objects. Putting it another way, the body that
registered the ownership of a third party on
the basis of forged documents in such a man-
ner expressed the will of the public entity to
alienate this property from the possession of
the latter. In this case, there is a confusion of
norms of public (registration) and private law,
since it is impossible to identify the actions of
a state authority to perform public functions
as actions for disposal of a specific public
property, especially in a situation when the
state authority has not been entitled to dispos-
al of property of a public legal entity. It is ob-
vious that this interpretation does violate the
provisions of Art. 125 of the Civil Code and
the legislative model of public entities’ partic-
ipation in civil relations.

What is more, one should pay heed to an-
other essential fact left without proper legal
assessment by the Constitutional Court of the
Russian Federation. As it follows from the an-
alyzed resolution of the Constitutional Court
of the Russian Federation, the plaintiff in the
case of citizen A.N. Dubovets was Moscow
itself, i.e. the subject of the Russian Federa-
tion, which had got the disputable dwelling
premises as escheated property. The right of
ownership of this property was registered in
the Unified State Register of Property by the
authorized body, which is a federal govern-
ment body, i.e. a body of the Russian Federa-
tion. Eventually, the court concluded that the
dwelling premises was no longer the property
of the subject of the Russian Federation as a
result of registration actions by the body im-
plementing legal capacity of another public
entity — the Russian Federation. The court
did not provide any arguments justifying such
interpretation of the law. At the same time,
public entities, from the point of view of the
Constitution of the Russian Federation and
from the point of view of the Civil Code of
the Russian Federation, are independent and

equal participants of public and private rela-
tions, therefore, as a general rule, the actions
of one public legal entity are not able to gener-
ate legal consequences for another public legal
entity unless it is specified either in the law or
in the contract. Thus, the legal position in the
case considered by the Constitutional Court
of the Russian Federation is controversial and
requires further investigation.

The next act of the Constitutional Court of
the Russian Federation, which is of interest in
the context of the analysed issue, is the Resolu-
tion of the Constitutional Court of the Russian
Federation No. 39-P dated 08.12.2017. When
forming the legal conclusion on the possibility
of civil liability of an individual for failure to
fulfill tax obligations by a legal entity, the court
separately considered the issue of the authority
of tax bodies to apply to the court with a claim
for compensation for damages in such cases.

Thereat, the RF Constitutional Court,
having assessed Article 31 of the RF Tax Code
and the provisions of the RF Law “On Tax Au-
thorities of the Russian Federation”, stated the
absence of a direct reference to the right of tax
bodies to apply to court for compensation of
damages based on Article 1064 of the RF Civil
Code. In other words, the court found that the
tax bodies had no such authority within their
competence as established by the acts deter-
mining the status of these bodies. At the same
time, this circumstance did not prevent the RF
Constitutional Court, which followed the RF
Supreme Court in its decision, from coming
to the conclusion that such right still belongs
to the tax bodies, as in this case they do not
hold citizens to account using their powers;
they only express the will of the affected public
legal entity, addressing the court with the rele-
vant claims on its behalf.

Taking into account that the current pro-
cedural legislation unambiguously defines the
prosecutorial authorities as authorized subjects
with the right to apply to court with claims for
protection of property interests of public enti-
ties in all categories of cases, there would be
a violation of the Art. 125 of the Civil Code
if the list of such authorities includes tax bod-
ies when there are no legal grounds for such a
solution.
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Conclusion

The present legislative model of par-
ticipation of public legal entities in civil re-
lations does not provide any exceptions for
non-contractual obligations arising between
the state and individuals. On the contrary, the
legislators have been consistent in addressing
the issue of which bodies of the state are able
to ensure the civil legal capacity of the latter
and under what conditions. Amendment of
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Introduction

A keen interest in the problem of federal
states has been observed only in the last two
centuries, i.e. from the moment they actually
appeared. These states did not immediately
prove their effectiveness. Initially, statesmen
and political philosophers of the Old World
treated them with disdain and prejudice, espe-
cially in the main states of Western Europe at
that time — Great Britain (Kendle, 2004: 28-31)
and France (Dyugi, 2005: 171). The situation
began to change only from the beginning of the
20th century, as the process of state building
became more complicated. The two-level au-
tonomy of the power organization in the center
and in the subjects within the framework of a
single state began to be taken for granted. As
a result, currently there are about three dozen
federations on different continents. Are their
state structures something uniform, standard,
or are there any prevailing specific features?

Conceptual basis of the research

Researchers studying federalism have tra-
ditionally focused more on theoretical issues;
in particular, the divisibility or indivisibility of
sovereignty or the classification of federations
in terms of their legal nature. The theme of
sovereignty was very popular in the 19th cen-
tury and was politically short-term (Ebzeev,
2017: 14). It was used to justify centralized or,
conversely, decentralized federations, as well
as confederations. Ultimately, in German sci-
ence, where it was most actively discussed, the
approach in favor of centralization prevailed.
This is evidenced by the works of the patriarchs
of constitutionalism: G. Jellinek, P. Laband, R.
Mohl (Geymbuh, 2009: 21-27). In modern sci-
ence, it is recognized that in a federal state it
should not be about the division of sovereignty
between the federation and its constituent enti-
ties, but the coexistence, interdependence and
interaction of two different-level sovereignties
when each of them cannot successfully develop
in isolation from the other (Tadevosyan, 2001:
148).

Another issue associated with the alloca-
tion of treaty and constitutional federations is
also quite abstract. In fact, “the differences be-
tween treaty and constitutional federations are

largely arbitrary”. One and the same federation
is initially established as a result of certain
agreements, and then enshrined in the consti-
tution.

“Moreover, elements of the contractual
process and constitutional settlement can de-
velop in parallel” (Sravnitelnaya politologiya,
2015: 322). Therefore, a slightly different clas-
sification is proposed: constitutional, contrac-
tual-constitutional, constitutional-contractual
federations (Grachev, Ermyalieva, 2007). How-
ever, no matter which version we adhere to, it is
obvious that the problem of federations, and in
a broader sense of federalism, does not tolerate
one-dimensional assessments, but requires a
comparative approach.

Problem statement

Federalism is a much more large-scale
phenomenon than federation. It is difficult to
agree that federalism and federation are the
elements of the same rank in the federative
system as A.K. Rodionova states (Rodionova,
2011: 133-135). However, both federation and
federalism require a more detailed and compre-
hensive study.

We should consider federation and feder-
alism from a slightly different angle — not from
the standpoint of constitutional law or political
science, but from a historical and state-relat-
ed perspective. This phenomenon should be
viewed not as static ‘pictures’, but as a complex
dynamic process. About two decades ago, in a
fundamental collective monograph of Russian
historians and lawyers, it was noted that “fed-
eralism is not a one-dimensional, but a multidi-
mensional phenomenon, and it is not only stat-
ic but also dynamic” (Federalizm, 2000: 18).
Structurally, federalism includes federation as
one of the forms of government, ideas, theo-
ries and principles, processes of federalization
and de-federalization, and federalist culture
(Farukshin, 2004: 51). However, what can the
proportion between these or other elements be
in relation to each other? After all, apparently,
federalism is not just a set of certain elements,
but their system. Moreover, we have the right
to assume that different countries have their
own variants or models of federalism and they
should be compared with each other.
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Methods

A systematic approach is of key impor-
tance in the study of the federalism models,
since within its framework it is possible to con-
sider federalism as a dynamic system.

It should certainly include “knowledge
about the process of forming federations, which
is called ‘federalization’ (Brezgulevskaya,
2004: 46). The basis of this knowledge is made
up of prerequisites (or long-term conditions for
the beginning of processes) and causes (i.e. cir-
cumstances arising suddenly as a reaction to a
changing historical context) (Ivshina, 2014: 98).
However, this is clearly not enough. It is neces-
sary to identify such essential characteristics
as the genesis variety (i.e. federalism, from the
point of view of its active or passive support by
the population, could have been formed ‘bot-
tom-up’, ‘top-down’ or in a mixed way), its his-
torical typology (or connection with a specific
era and country), vector of development (cen-
tripetal or centrifugal).

Finally, the dynamic component in the
form of developmental stages is extremely im-
portant, as each of them has its own character-
istics and duration (Malko, Gulyakov, Saloma-
tin, 2018: 120-121).

The federalism model of each country
with its certain set of properties, is unique in its
own way. Models need to be compared using
synchronous and diachronous analysis (Malko,
Salomatin, 2018: 75), applying binomial and
polynomial comparison. For example, it is
expedient to compare the models of immigra-
tion federalism (USA, Canada, Australia) with
each other. At the same time, it is interesting to
compare one of the most striking models of this
type, which is American, in pairs with models
of other types — German and Russian.

Discussion

The analysis of the models should begin
with the most classic example among them, the
American one, not because it is ‘the most cor-
rect’ one, but simply because it is the earliest in
time of its appearance.

Federalization of the former British col-
onies in North America had quite weighty
prerequisites and reasons. The confederate
structure implemented in accordance with the

Articles of Confederation of 1778 after the end
of the 1775-1783 War of Independence proved
to be completely untenable (Filimonova, 2007:
93-94). The supreme unicameral representative
body even had elementary problems with the
quorum (Shiryaev, 1981: 19). The model of the
federal structure developed during the consti-
tutional convention of 1787, established an op-
timal presidential republic for the given situa-
tion, with a consistent division into branches of
government and a classical scheme of checks
and balances. It was stated that “powers not
delegated to the United States by this Consti-
tution and not prohibited for individual states
are reserved, respectively, for the states or for
the people” (Soedinennye Shtaty Ameriki...,
1993: 42).

The model of American federalism that
was implemented later, was dynamic, migrant
and hegemonic. The boundaries of the set-
tlements were rapidly moving inland, to the
west, and the number of states was increasing
sharply. After overcoming the conflict between
the northern (free) and southern (slave) states
during the Civil War of 1861-1865 the long-
term tendency towards centralization com-
pletely prevailed in the country. By the end of
the 19th century the hegemonic orientation of
American federalism, which relied not only on
gigantic internal material resources, but also
on external military-political and economic ex-
pansion, as well as the ideology of ‘American
exceptionalism’, was fully revealed (Gulyakov,
2020: 118).

The United States went through an ex-
tremely long stage of dualistic federalism, in
which the center and the constituent entities
had a pronouncedly autonomous scope of pow-
ers. However, with the strengthening of state
regulation since the end of the 19" century a
gradual transition to cooperative federalism
is observed. Now, since the middle of the 20"
century, the federal center had been provid-
ing broad financial assistance to the subjects.
“State and national agencies tend to perform
government functions jointly rather than sep-
arately” (Dzhanda et al., 2006: 126). Howev-
er, by the end of the 20th century management
approaches change again: the concept of com-
peting federalism is announced. It “focuses on
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issues of competition between government lev-
els...”. Its supporters “project economic models
onto the sphere of federal relations” (Lafitskiy,
2011: 182-183).

However, in the past decade, the well-be-
ing of the American state has been called into
question. Against the background of an acute
cultural and civilizational crisis between white
conservative-minded Republicans and cosmo-
politan, neoliberal-minded democrats of pre-
dominantly different ethno-racial roots, fed-
eralism becomes ‘fragmented’, which means a
dangerously high level of political differentia-
tion between states, as well as between states
and the federal center (Bowling, Picrerill, 2013:
1-2).

In neighboring Canada, with a delay of
three quarters of a century, immigration fed-
eralism is also being established, but it is not
formed “bottom-up”, on a broad democratic
basis, as in the United States, but in a mixed
way — at the initiative of individual regional
elites, with the passive role of ordinary Cana-
dians, but with an active support of the author-
ities of the metropolis. Without the consent and
action of London, which put pressure on the
governors of the two colonies who opposed the
unification (Rayerson, 1970: 304), and without
its help in taking huge territories from the Hud-
son’s Bay Company and transferring them to
the young state (Volodin, 2018: 89-90) Canada
would not have appeared.

The British North America Act of 1867
which established a federation in the form of
a dominion (i.e. a dependent territory), attracts
attention by a more complex structure than the
US Constitution of 1787. There is a desire to
control many issues as much as possible, in-
cluding those beyond the competence of the
federal center. The center is endowed with 29
powers, the provinces with 15 exclusive pow-
ers. At the same time, in contrast to the Consti-
tutions of Austria, Brazil, Germany, the Rus-
sian Federation, the sphere of joint competence
is not provided (Danilov, 2012: 52).

The Founding Fathers of Canada, highly
critical of the Civil War-torn US, sought a cen-
tralized (imperial-colonial) model of federal-
ism. At the same time, Canadian federalism
faced an amazing historical paradox: the de-

gree of its centralization did not increase over
time, as in other federations, but weakened.
Apparently, the initial bilingual and biconfes-
sional structure of the state, in which, along
with the Anglo-Canadian majority, French
Canadians lived compactly, caused difficulties
for it in the implementation of the centripetal
vector (Salomatin, Seidov, 2020: 70). Howev-
er, there were other reasons as well. The stage
of imperial-colonial federalism ended very
quickly by the end of the 19th century, and
the stage of classical (dualistic) federalism
also did not last long, being interrupted by the
Great Depression of the 1930s. At the same
time, cooperative federalism which came un-
der the conditions of intensified intergovern-
mental relations (late 1930s-1960s), proceed-
ed against the background of strengthening
the economic independence of the provinc-
es. The problem of the separatist-minded
French-speaking Quebec, which has exacer-
bated since the late 1960s, only further stim-
ulated this independence. Central government
at the turn of the 1980s-1990s nearly weak-
ened the state critically, preparing to make
unjustified concessions to Quebec. However,
even after abandoning plans for universal de-
centralization, Canada is the most decentral-
ized federation in the world. At the same time,
there is no threat of a cultural and civilization-
al split similar to the one in the United States
in the near future.

The Australian version of immigration
federalism is distinguished by the latest start.
The development of Australia began only from
the very end of the 18" century and due to its
exceptional remoteness up to the middle of the
19" century it was progressing extremely slow-
ly. On the other hand, the critical labor short-
age has created very favorable socio-economic
conditions for workers here and contributed to
the strengthening of trade unions (Skorobo-
gatykh, 2011: 48, 34).

As in the United States and Canada, there
were quite real prerequisites for federalization
in Australia, but the immediate reasons were
not yet fully ripe. If the joint experience of the
states in the struggle for independence played
a very significant role in the formation of the
United States, and subsequently fears of the
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intervention of European powers, if in the for-
mation of Canada much is explained by the fear
of the Canadian elite and British colonial au-
thorities of American expansion, then the mo-
tives for unification for the regional Australian
elites were rather far-fetched than real, and the
interest of the metropolis turned out to be low.
Therefore, the movement towards federation
resembled a multi-way combination of many
meetings and conventions (La Nauze, 1972),
which lasted a whole decade and ended with
the adoption of the Constitution of the Com-
monwealth of Australia in 1900.

Like the corresponding constitutional act
for Canada of 1867, it built the so-called West-
minster system of government, providing for
the formation of a government responsible to
parliament under a constitutional monarchy.

Pre-tested in the Canadian provinces in
1848 and six Australian colonies in 1855-1890
(Fieldhouse, Madden, 1990), the constitution
fixed broad powers of the governor-general as
the representative of the crown, including the
right to dissolve both chambers of parliament
and appoint members of the government. As
for the parliament itself, it was more democrat-
ically organized than the supreme representa-
tive body of Canada, in which the upper house
was not elected. The founding fathers of Aus-
tralia turned out to be more restrained in rela-
tion to the central government than their Ca-
nadian counterparts. Here, “labor regulation,
finance, taxes, insurance, banking, railway
construction, maritime law, etc. were jointly
administered by the federation and the states”
(Skorobogatykh, 2006: 6).

Australia, unlike Canada, borrowed a lot
from the constitutional practice of the Unit-
ed States, which it treated with great respect.
It also had a gradually increasing centripetal
vector of development, the main instrument
of which was the financial dependence of the
states on the federal center. The stage of du-
alistic federalism continued here until World
War II, and was replaced by cooperative feder-
alism. Against the background of adjustments
to federal policy since the late 1970s the doc-
trine of competitive federalism is spreading
here, which, unlike the US and Canada, does
not make the country weaker.

The rise of federalism in Europe was sig-
nificantly different from the advancement of
first settlement federalism beyond its borders.
First of all, there were very active opposing
forces associated with the high population den-
sity and long-standing conflicts of neighboring
states, as well as feudal-bureaucratic vestiges
that hindered the organization of more com-
plex, democratic forms of the state. The Holy
Roman Empire of the German nation weakly
bound by a confederation (Yaschenko, 1912:
653), had been accumulating the prerequi-
sites for a closer unification of Germany over
a millennium, but weighty reasons (economic,
military, foreign policy) for the implementa-
tion of the latter appear only in the 1860s. The
unification of Germany within the framework
of the imperial federation took place only in
1871 by ‘top-down’ efforts, at the initiative of
the most powerful state, which does not have
the ability to carry out many administrative
functions with the help of the central appara-
tus. Administrative federalism here not only
replaced dualistic federalism, but also retained
its influence later, during the Weimar Republic
in 1919-1933 and after 1945.

At the same time, German federalism at
the turn of the 19th-20th centuries was monar-
chic and hegemonic (Kastel, 1995: 10), since
it provided not only the hegemony of Prussia
within Germany, but also the desire for expan-
sion to the European continent.

After World War II, cooperative feder-
alism with a moderate degree of centraliza-
tion prevailed in Germany. Its territorial and
administrative structure was formed anew,
without taking into account age-old traditions
(Hesse, 1981: 116).

Germany is a parliamentary republic with
a proper and at the same time flexible level of
representation of the subjects. Preserving the
tradition of respectful attitude towards the au-
thorities of the lands of the German Empire
times, the Bundesrat is not just an ordinary sec-
ond, upper house of the parliament, but a com-
pletely autonomous body with delegates from
the state governments. Its position is weaker
than the position of the lower house — the Bund-
estag, “but at the same time its constitutional
and legal position is stronger than that of many
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other second houses in England and France) ...”
(Zonthaymer, 1996: 260).

In contrast to the countries of the first set-
tlement federalism, Germany is more active
in the implementation of constitutional and
legal reforms. They were held repeatedly: in
the 1960s, in 1994 — after the accession of the
GDR, in 2006 and 2009. The concept of com-
petitive federalism launched in the 1990s has
not yet received a priority: it has both support-
ers (primarily among the rich lands and in the
CDU/CSU parties) and opponents (among the
poor lands and social democrats). However,
once again in Germany, unlike in the United
States, there is no dangerous fragmentation in
society. German federalism is quite viable.

Our Russian federalism is also viable. It
became the heir to Soviet federalism, which
in turn was able to rely on the powerful cen-
turies-old prerequisites of the complex Rus-
sian empire (Gulyakov, Salomatin, 2019). In
turn, after the collapse of the autocracy and
the end of the Civil War, specific reasons were
formed that favored rapid federalization. The
landmarks of proto-federalization were: 1) the
organization of a complex, nationally struc-
tured RSFSR and its consolidation in the Con-
stitution of 1918; 2) the conclusion of bilateral
union treaties with Soviet republics outside the
RSFSR; 3) discussion of the final legitimation
of allied relations and the victory of the Leninist
version over the Stalinist one. The constitution-
al consolidation of the developed federalization
plan was accomplished quickly — in the period
from December 1922 (signing of the Treaty on
the establishment of the USSR) to January 1924
(adoption of the Constitution of the USSR). As
in Germany in 1871, federalization in our coun-
try was carried out ‘top-down’, i.e. through the
efforts of the ruling Marxist-Leninist party.

The Soviet model of federalism was char-
acterized by a consistent centripetal vector and
it went through several stages. In the 1920s
there was dualistic-centralized federalism: the
country’s leadership could not and did not want
to sharply strengthen the powers of the center,
especially since until the end of the 1920s there
was an acute ideological and political struggle
in the leadership of the state party. However, in
the face of the beginning industrialization and

collectivization the USSR in the early 1930s
transfers to authoritarian-mobilization feder-
alism, which lasts until the 1960s including.
This period is accompanied by bureaucratic
centralization and often voluntaristic decisions.
The promotion of slogans about the Soviet peo-
ple as a new historical community of people
in the 1970s marks the transition to ideologi-
cal-burcaucratic federalism. However, unfor-
tunately, noisy propaganda campaigns about
the achieved success of interethnic integration
cannot replace solving real problems. Due to
a complex set of objective reasons and subjec-
tive circumstances (Gulyakov, 2020: 311), the
USSR collapsed, and within the Russian Feder-
ation in the 1990s there is a movement towards
confederal federalism. The ‘parade of sov-
ereignties’ brings Russia to a dangerous line
(Andrichenko, Yurtaeva, 2013: 5). The stage of
strengthening the positions of the federal center
at the beginning of the 21st century leads to the
construction of a rigid vertical of power. At the
same time, as globalization processes unfold in
the world and global instability intensifies after
the financial and economic crisis of 2008, it be-
comes more and more urgent to adapt federal
relations to new realities.

Conclusion

Considering only a few models of feder-
alism on the example of 5 countries justifies
their undoubted originality. Most researchers
have traditionally studied the general features
of federalism with greater scrutiny, but have
not paid attention to its features in different
countries. Meanwhile, the features turn out to
be much more interesting and important. They
prompt us to see the historical possibilities and
limitations of the federal state, the achieve-
ments and failures of the federal state-legal
policy. We cannot talk about the ideal version
of the state structure of federalism, but a com-
parative analysis helps us to understand that,
for example, federalization was easier to car-
ry out in the first settlement societies, but this
does not mean that these models themselves
were more effective. In any case, the concept of
competitive federalism would be hardly worth
applying in Russia or Germany. The high lev-
el of centralization of Russian federalism is its
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undoubted historical benefit, but, apparently, dian experience, could be useful here. Such
it also needs some restoration of the balance an analysis is especially relevant if we strive
in the direction of a targeted expansion of the to improve federal relations (Gulyakov, 2020).
independence of the regions. Perhaps the Ger-  This task is far from trivial, and it requires both
man, but not the American, and not the Cana- new approaches and extensive factual material.
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Tlenzenckutl cocyoapcmeennblii yHUSepCumem
Poccutickas ®edepayus, Ilensa

Annotanus. CtaTbst 000CHOBBIBAET HEOOXOAUMOCTE HCTOPHKO-TOCYIaPCTBOBEIICCKOTO
MoAX0Ma ¢ MOMOIIBI0 aHamu3a Mozenei Qeaepanm3Ma, MPHCYIINX Pa3HBIM CTpPaHAM.
K crpykTypHBIM 371€MEeHTaM J1I000i MOJENIN OTHOCSITCS MPEANOCHUIKA U IPUYHMHBI, CIIO-
coOcTBoBaBIIHE (hemepaam3anni, CyITHOCTHBIC XapaKTePUCTHKH (eaepannima (B TOM
YlCclie TeHe3UCHasl XapaKTepUCTUKA, UCTOPUUECKas TUIIOJIOTHs, BEKTOpP Pa3BUTHA), OC-
HOBHBIE JTAIbI Pa3BUTHUS (pemepai3ma.

Hcnonb3ys cuCTEMHBIH M CPaBHUTENBHBIM METO/bI, HA MPUMEPE PACCMOTPEHUS TpexX
nepBonoceneHueckux mogaenel, npucyumx CIIA, Kanage, ABctpaiuu, ogHON €Bpo-
MeiCcKol (repMaHCKO) M pOCCHUCKOW MOJIeNiel, aBTOp MOKA3bIBaeT U OOBSICHIET OCO-
OeHHOCTH (enepanu3mMa B YIOMSHYTHIX CTpaHax. B dWacTHOCTH, oTMedaroTcsi Ooiee
OarompusTHRIC YCIOBHSI CTAaHOBJICHHS (pemepauuii B IEpBONOCEICHUYECKUX COMUYMax
1 U3BECTHBIE TPYAHOCTU UX yTBepxkaeHus B EBpone (Ha npumepe I'epmanun). JleMon-
CTPUPYETCs HACOIOTHICCKH HOBATOPCKHUI XapaKTep COBETCKOTO (elepann3mMa U parmo-
HaJIFHOE TIOCTPOCHUE POCCHHCKOTO (TIOCTCOBETCKOIO) (hemepann3mMa, He OTKa3aBIIETOCs
OT BBICOKOH CTENEHH LIEHTpaIU3alHH.

[IpencraBneHHble MaTepHabl, 10 MHEHUIO aBTOPA, HE TOJIBKO MOMOTAIOT YBUIETH HOBbIE
OTTCHKH B TOCYIapPCTBCHHOW KOHCTPYKIUH (eliepannima, HO M CIIOCOOCTBYIOT pa3padoT-
K KOHLIETIIUU pePOopMUpOBaHUS (heIepaTHBHBIX OTHOIICHUI.

KuroueBblie ciioBa: denepanusm, Mozenu deaepannsma, NepBoNoceIeHYeCKuii Gpeaepa-
JIU3M, €BPOIICHCKUH (esiepan3M, dTarbl pa3BUTHS (enepain3ma, CpaBHUTEIbHBINA (e-
JIepaIu3M.

Hayunas cnenuansaocts: 12.00.00 — ropuanueckue HayKu.
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